
IN THE COURT OF SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),

DHUBRI
G.R. Case No. 2881 of 2014

U/S 447/352/506(Part-1)/34 IPC

STATE OF ASSAM

-VS-

1. BUDU BARMAN &

2. MADHU MALA BARMAN

……  ACCUSED PERSONS.

PRESENT: -     SMTI. SANGITA HALOI, L.L.M., A.J.S.

SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),

DHUBRI.

FOR THE STATE: - MR. R. K. ROY, LEARNED A.P.P.

FOR THE ACCUSED: - MR. A. ROY, LEARNED ADVOCATE.

EVIDENCE RECORDED ON :-22.03.2018 & 10.04.2019.

ARGUMENT HEARD ON :- 16.08.2019.

JUDGEMENT DELIVERED ON :- 30.08.2019.

JUDGMENT

1. In this case accused persons Budu Barman & another are facing trial

for  the  case  filed  by  the  informant  Khuchu  Barman,  u/s

447/352/506(Part-1)/34 I.P.C. 

2. The brief of the prosecution story as revealed from the F.I.R. inter-

alia is that on 05.06.2014, at around 7:30 PM, accused persons were

quarreling each other in their house. While the informant came out

of her house and asked them not to quarrel, then accused Raghu

Barman along with some unknown persons had illegally entered into

the  courtyard  of  informant  and assaulted  her  with  bamboo stick.

Accused Ramesh Roy fell her down by holding hair and assaulted.

Accused Raghu Barman also had torn off her wearing apparels and

both the accused persons had snatched her golden necklace. Hence,

this case was filed by the informant.

3. On  receipt  of  the  Ejahar the  Officer-in-Charge  of  Agomani  P.S.

registered  a  case  vide  Agomani  P.S.  Case  No.174/14,  u/s



323/294/354/506/379/34  I.P.C.  and  endorsed  A.S.I.  Ajit  Kirtonia to

investigate  the  case.  During  the  course  of  investigation,  the  I.O.

visited  the  place  of  occurrence,  recorded  the  statement  of  the

witnesses. After completion of investigation, the I.O. has submitted

the charge sheet against the accused persons u/s 447/294/352/506

I.P.C. and was forwarded the case to the Court for trial. 

4. On receipt of summons the accused persons appeared before the

Court. Copies of relevant documents were furnished to the accused

persons  under  section  207  of  Cr.  P.C.  After  hearing  the  Learned

Counsel  for  both  the  sides  and  on  finding  sufficient  materials  to

presume  that  the  accused  persons  have  committed  offences

punishable under section 447/352/506(Part-1)/34 IPC, the particulars

of this accusations offences punishable under the said sections were

read  over  and  explained  to  the  accused  persons  to  which  they

pleaded not guilty and claimed to be tried.

5. In  support  of  their  case,  prosecution  examined  as  many  as  four

numbers  of  witnesses.  After  closure  of  prosecution  evidence,

statements under section 313 of Cr.P.C. are recorded of the accused

persons, which were of total denial. Defence side did not examine

any witness.

6. Heard the argument put forwarded by the Learned Counsel for both

the sides as well as gone through the evidence available on record.

7. Points for determination.

i)  Whether  the  accused  persons on

05.06.2014,  at  around  7:30  P.M.,  at

village Jhapusabari  Pt-I  under  Agomani

PS,  in  furtherance  of  their common

intention, trespassed into the courtyard

of the informant and thereby committed

the offence punishable u/s 447/34 IPC?

ii)  Whether on the same date, time and

place,  the  accused  persons,  in

furtherance of  their  common intention,

used criminal force upon the informant

with intent  to  assault  her and thereby



committed  an  offence  punishable  u/s

352/34 of IPC?

iii)  Whether on the same date,  time &

place, the  accused  persons,  in

furtherance of  their  common intention,

threatened  the  informant  with  dire

consequences and thereby committed

an offence punishable u/s 506/34 of

IPC? 

DISCUSSION, DECISION AND REASONS THEREOF:-

8. I have gone through the evidence on record and heard the learned

counsels of both sides and I shall now discuss and decide the points

formulated.  

EVIDENCES

9. In this case, the informant Kuchu Barman was examined as PW-1,

one  Raghu  Barman  was  examined  as  PW-2,  one  Bablu  Ray  was

examined as PW-3 & one Ramesh Ray was examined as PW-4.

10.PW-1, Kuchu Barman, deposed that she is the informant of this case.

The occurrence took place about 4 and ½ years back, one day, at

around 7:30 P.M. On that day, while her grandson Ankur was reading

book inside the house, accused persons were quarrelling each other

in front of her. Then the informant came out of her house and on

being restrained, she was assaulted with bamboo stick by accused

Budu and fell her down on the ground. Accused Modhu Bala caught

hold her hair and dragged her,  accused Budu snatched away her

golden chain from neck. On hearing her shout, nearby people arrived

there and accused persons fled away. 

During  her  cross-examination  she  stated  that  Agomani  P.S.

and Golakganj PS are situated near her house. Her house and the

house of Modhu Barman are at a distance of 1  Bigha land. Prior to

filing  this  case,  accused  Modhu  Bala  had  lodged  another  case,

whereby; her husband Amulya Barman was arrested and after 14

days he was released on bail. The house of Bablu is at a distance of

1 mile from her house and accused Raghu Barman is her brother-in-



law.  They  have  previous  dispute  with  regard  to  their  ancestral

property. She had denied all suggestions which were put forwarded

by the defence counsel.

11.PW-2, Raghu Barman, deposed before the Court that he knows the

informant and accused of this case. The incident happened about 5-

6 years back at about 7:00 PM in front of informant’s house. The

accused’s house is on the other side of the road and just opposite

the house of the informant. On that day, the accused were fighting

over the incident of consuming alcohol by Budhu. Then informant

asked them to stop fighting as his grandson was studying at that

time. On hearing the same accused scolded the informant. Then the

accused Madhumala caught the hair of the informant and accused

Budhu hit her with a lathi. He had seen the incident and he also saw

the lathi in the hand of Budhu. Then the informant filed this case.

In cross-examination he stated that both sides are his brothers

and  their  family.  Informant  did  not  go  to  the  police  station  for

registering the case. He does not remember the date of this incident.

Accused filed case against the informant police arrested informant’s

husband Amulya and he was sent to Jail. They are appearing in that

cross case. He had denied all the suggestions put forwarded to him

by the learned defence counsel.  

12.PW-3,  Bablu  Ray,  deposed  before  the  Court  that  he  knows  the

informant and accused of this case. The incident happened about 3

years  back,  between  accused  Budhu  and  informant.  They  were

engaged into  marpit.  At  that  time he was returning home by his

cycle.    

During his cross examination he said that he had not seen

who had injured whom. About 7-8 persons, were there in the place of

occurrence. 

13.PW-4,  Ramesh  Ray,  deposed  that  he  knows  the  informant  and

accused of this case. The incident happened about 4-5 years back.

At that time at about 7-8 PM, he was going home then he saw both

sides were fighting in the road. They were arguing with each other.

Later  he heard both sides  had  marpit.  But,  he had not  seen the

marpit. 



During  cross-examination  he  stated  that  accused  filed  a  case

against  Amulya  and  he  was  there  in  jail.  He  had  denied  the

suggestion that both sides had land dispute. 

 APPRECIATION OF EVIDENCES

14.Before going into the appreciation of evidences on record, I would

like to reiterate the fact mentioned in the FIR / Ext.1. The contents of

the FIR shows that this incident happened on 05.10.2014, whereby;

the accused along with some unknown persons were creating hulla

in front of the house of informant after consuming ganja etc. Then

the informant asked the accused not to create noise, at that time the

accused became angry and brought one  lathi from his house and

entered the house of informant and caused  marpit upon her. Later

the other accused namely Modhumala Roy also came to the house of

the informant and caught hold her hair and beaten her. During that

fight the informant lost her golden chain. 

15.To  prove  the  allegations  made  in  the  FIR,  the  prosecution  has

examined the  informant  as  PW-1.  Three  numbers  of  independent

witnesses were also examined by the prosecution side in this case. 

16.Now on going through the FIR it is seen that the PW.1 lost her chain

during the alleged fight and accused Budu took it along. As per the

FIR  when  the  neighbors  of  the  informant  namely  Bablu/PW.3,

Raghu/Pw.2 etc. came to the place of occurrence the accused left the

place of occurrence. Now on going through the evidences of these

two witnesses i.e., Bablu/PW.3 and Raghu/Pw.2 it is appeared that

they remain totally silent regarding any missing gold ornament of

the  informant.  Instead  they  pressed  only  on  the  point  of  fight

between both sides. Further the I.O. also did not recover any articles

at the behest of the accused. As such this court is not satisfied about

the  fact  that  the  accused  stolen  away  the  golden  chain  of  the

informant. 

17.The  testimonies  of  the  witnesses  however  are  not  appearing

sufficient to determine the fact that the accused had trespassed in

the  house  of  the  informant.  During  the  recording  of  evidence  of

PW.1, PW.2 and PW.3 they did not mention the specific place where

the incident actually happened. The PW.4 mentioned that  he had



witnessed the incident  in the road.  As such the evidences of  the

prosecution witnesses are not appearing sufficient to prove the guilt

of the accused u/s.447 IPC.

18.Further, the ingredients u/s.506 (1st part) of the IPC is concerned, the

informant mentioned that the accused threatened her with the fear

of injury. That undoubtedly comes within the purview of Sec.506 (1st

part) of the IPC. But during her testimony she remained totally about

the said allegation. As such the accused are found not guilty u/s.506

(1st part) of the IPC as well. 

19.What remains is to decide whether the accused had committed the

offence  u/s.352/34  IPC.  Now coming  to  the  other  aspects  of  this

case, during the testimony of PW-1, she said that on the date of the

incident,  accused  Budu  assaulted  her  with  a  bamboo  stick  and

accused  Modhumala  dragged  her  by  catching  hold  of  her  hair.

According to her, Bablu, Raghu and other persons came to the place

of occurrence then the accused persons ran away from the place of

occurrence. 

20.Corroborating  the  evidence  of  PW-1,  the  PW-2  said  that  accused

Budu hit the informant with a lathi and accused Modhu Bala caught

hold of hair of the informant. According to PW-2, he had seen lathi in

the hand of  Budu.  Similarly,  according to PW-3,  he had seen the

marpit between both sides. But, he had not seen who injured whom.

PW-4 on the other hand said that both of them arguing each other.

According to him later they have engaged into some marpit but, he

had not seen that marpit. Though the evidence of PW.3 and PW.4 do

not develop the prosecution case, however they did not contradict

the evidence of PW.1 and PW.2 regarding the alleged incident of fight

happened between them. In fact the testimonies of the PW.3 and

PW.4  confirms  that  the  accused  were  present  in  the  place  of

occurrence at that relevant time.

21.Now coming to the evidence of PW-1 & PW-2, it is seen that they

have corroborated that both the accused persons have assaulted the

informant. By cross-examining those witnesses, the defence side has

brought before the court that the accused persons have also filed a

case against the informant side, whereby the informant’s husband

was behind judicial custody for 14 days. She admitted about the fact



that  she  had  some  previous  enmity  with  the  accused  persons.

However,  the  prosecution  could  not  said  the  veracity  of  the

testimony of  PW-2 regarding  the  fact  that  accused persons  were

present at  the place of  occurrence and he had seen the accused

Budu with  lathi in  his hand.  While cross-examining the PW-2,  the

defence did not put a single suggestion to the said witness regarding

the presence of lathi in the hand of accused Budu Barman. 

22.Thus  it  appears  to  me that  the  prosecution  side  is  successful  in

proving before the court that on the date of incident the accused

persons were present in the place of occurrence. Though PW-3 & PW-

4 have not seen the incident of  marpit however, they have heard

about the incident of assault and said act of assault was explained

by the PW-2 by means of the fact that he had seen the accused

Budu with the lathi.

23.The Ld. defence counsel hammered on the point that there was an

unexplained delay in filing this case. On going through the FIR, it is

cleared that the informant has caused delay of 2 days in filing this

case. But the FIR as well as the testimonies of the witnesses show

that the incident happened at the night of 05/06/14 and she filed the

case on 07/06/14. She said that since she waited for village shalish

she had filed the case after one day of the incident. This explanation

made in the FIR is appearing sufficient as there was a delay of only

one day and further the PW.1 had corroborated the contents of the

FIR during her testimony. As such her evidence is appearing cogent

and convincing. 

24.However  the  prosecution  could  not  prove  beyond  all  reasonable

doubt that they acted with the common intention. The witnesses are

totally silent regarding any allegation u/s.34 IPC.

25.As such, from the above discussion, it appears to me that the acts of

the accused persons met the ingredients u/s 352 IPC. The accused

persons are accordingly held guilty and convicted u/s 352 IPC and

acquitted from other charges. 

26.I have heard both sides on the point of sentence likely to be inflicted

upon  the  accused  /  convicts.  Admittedly  both  sides  have  some

differences. However, the offence prove against the accused persons



/ convicts are not appearing very serious in nature, further this is an

old  pending  case  of  2014,  whereby;  the  accused  persons  are

appearing regularly before this court. Considering all it appears to

me that this is a fit case to invoke the power u/s 3 of Probation of

Offenders  Act.  As  such,  the  accused  persons  are  convicted  and

released  after  due  admonition  with  a  stricture  that  the

accused/convicts shall not repeat such acts in future. 

27.Furnish a free certified copy of this judgment to the accused persons

/ convicts forthwith.

28.Given under my hand & seal of this Court and delivered in the open

Court on this 30th day of August, 2019 at Dhubri.

  (SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S),

    Dhubri



A P P E N D I X

PROSECUTION WITNESSES:

(i) P.W-1  Kuchu Barman (Informant)
(ii) P.W-2 Raghu Barman,
(iii) PW-3 Bablu Ray &
(iv) PW-4 Ramesh Ray.

DEFENCE WITNESSES :

Nil.

EXHIBITED DOCUMENTS:

Nil.

(SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

    Dhubri


