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IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE (S), DHUBRI

G.R. Case No. 448/2010
U/S 143/447/323/354/149 IPC

STATE OF ASSAM

                        -VS-

1) SMTI RUNU ADHIKARI @ SEN,
2) SATU SEN,

                                     3) DULAL CH. SEN,
                                     4) JATO BALA RAY,
                                     5) MADHU SEN &
                                     6) MUKUL SEN @ NILU.
                                     

……  ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.
 SUB -DIVISIONAL JUDICIAL MAGISTRATE(S), 

DHUBRI.

FOR THE STATE: -       MR. R. K. ROY, LEARNED A.P.P.
FOR THE ACCUSED: -       MR. N. I. CHOUDHURY, LEARNED ADVOCATE

EVIDENCE RECORDED ON: - 02.01.2018, 25.01.2018, 10.07.2018,
02.08.2018 & 16.11.2018

ARGUMENT HEARD ON: -       24.07.2019.
JUDGEMENT DELIVERED ON- 06.08.2019.

JUDGMENT

1. In this case accused person namely Runu Adhikari and five others are facing trial

for the case filed by the informant Sibendra Sen, u/s 147/447/354/149 IPC. 

2. The brief of  the prosecution story as revealed from the FIR inter-alia is that on

30.12.10 at about 4.00 PM the wife of the complainant Taposi Sen spread rice in the

courtyard  of  Brojeshwar  Sen  and  at  that  time  the  accused  persons  forming

assembly unlawfully entered in the courtyard and started marpit upon her on her

different parts of her body.  The accused persons pressed her neck and fell her on

the ground. When the daughter of the informant Sibani Sen tried to save her, the

accused persons also pressed her neck and tried to kill her. Then the neighbouring

people saved them. Hence, the informant filed this case. 

3. On receipt of the O/C of Golakganj P.S registered the case as Golakganj P.S Case No.
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651/10, u/s 143/447/325/307/354/506 IPC and endorsed S.I. Mr. M. Kalita with the

investigation of the case. During the course of investigation the I.O. visited the

place of  occurrence,  recorded the statement of  the witnesses and arrested the

accused  persons.  After  completion  of  investigation  the  I.O.  has  submitted  the

charge  sheet  against  the  accused  persons  u/s  143/447/323/354  IPC  and  was

forwarded the case to the court for trial. 

4. On receipt of summons the accused persons appeared before the court. Copies of

relevant documents were furnished to the accused persons under section 207 of Cr.

P.C. My Learned Predecessor after hearing the learned counsel for both the sides

and  on  finding  sufficient  materials  to  presume that  the  accused  persons  have

committed  offence  punishable  under  section  143/149/447/323/354  IPC,  the

particular  of  offences  punishable  under  the  said  sections  are  read  over  and

explained to the accused persons to which they pleaded not guilty and claimed to

be tried.

5. In support of their case prosecution examined four witnesses. The statement u/s

313  Cr.P.C.  were  recorded.  All  the  incriminating  materials  found  against  the

accused persons were put to them and the same were of total  denial. Defence

declined to adduce evidence. 

6. Heard the argument put forwarded by the learned Counsel for both the sides as

well as gone through the evidence available on record.

7.  Point for determination.

i)  Whether  on  30.12.2010,  at  about  4:00 PM,  all  accused

persons,  in  prosecution  of  the  common  object, formed

unlawful  assembly with intend to commit rioting with the

informant’s  wife  and  thereby  committed  an  offence

punishable u/s 143 IPC?

ii) Whether the accused persons on the same date time and
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place, in prosecution of the common object of the assembly,

have  committed  criminal  trespass  into  the  land  of  the

informant  and  thereby  committed  the  offence  punishable

u/s 447 read with section 149 IPC?

(iii) Whether the accused persons on the same date time

and place, in prosecution of the common object, voluntarily

caused  hurt  to  the  wife  and  daughter  of  the  informant

thereby committed the offence punishable u/s 323 IPC read

with section 149 IPC?

iii) Whether the accused persons on the same date time and

place, in prosecution of the common object, did an act of

assault  with  intention  to  outrage  the  modesty  of  the

informant's wife and daughter and thereby committed the

offence punishable u/s 354 IPC read with section 149 IPC?

Discussion, Decision and Reasons thereof:-

8. I have gone through the evidence on record and heard the learned counsels of both

sides and I shall now discuss and decide the points formulated.  

EVIDENCES

9. In  this  case  Sibendra  Nath  Sen  was  examined  as  PW-1,  the  victim  /  wife  of

informant Taposi Sen was examined as PW-2, daughter of the informant Sibani Sen

was examined as  PW-3,  Pradip  Kr.  Sarkar  was  examined as  PW-4,  independent

witness Amir Ali  Sk.  was examined as PW-5 & Medical  Officer Dr.  Firajul  Hoque

Sarkar was examined as PW-6. 

10. PW-1. Sibendra Nath Sen deposed that he is the informant of this case. He said that

he put his thumb impression on the ejahar. He deposed that the incident took place

in 2010 at about 11 AM. The “gamari” tree standing on his land was uprooted
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during a storm.  The accused person tried to cut away the tree.  He offered his

deterrence. Accused Manmohan grabbed his hand. Accused Madhu purched on his

chest. Accsued Mukul aimed an axe on his head, which was prevented by his wife

Tapasi Sen. At this accused Modhu, Mukul and Manmohan assaulted his wife and

ripped apart his clothes. His son Sibu Sen arrived and pleaded the accused persons

not to beat them. his wife Sonabala also came. The accused persons went away

carrying the tree. The villagers suggested them to compromise the matter.

 During his cross examination he said that on the previous night of the

occurrence, there was a storm. Many houses and trees were destroyed during the

storm. There is a dispute between them regarding land on which his trees were

growing. The police had seized the tree. No one else, from the village was present

at the time of the occurrence. Prior to the case lodged by him, the accused persons

had lodged a case against them alleging that they had assaulted them. He lodged

the case after 4 days of the occurrence. During the occurrence no one from the

neighbourhood had arrived. There was hue and cry raised by them. The houses of

Subhash Sen,  Satimala are  situated near  the place of  occurrence.  The incident

lasted  for  about  15/20 minutes.  The  house  of  Brojeshwar  Sen  @ Tepra  is  at  a

distance of 1 furlong from the place of occurrence. All the suggestions being put to

the PW-1 by the defence were denied by him.    

11. P.W-2, Taposi Sen, deposed that the informant is her husband. The accused persons

are known to her. She said that in the year 2010 at about 4 PM. She was in the

house of Brojeswar Sen. At that time accused Dulal, Chatu, Runu, Shandhya Rani @

Jotabala, Mukul Sen and Madhu Sen came and started assaulting her with hands.

Dulal and Chatu grabbed by hair and throw her on the ground. All of them kicked

her.  They also  removed her  attire.  Accused Mukul  and  Madhu uttered  obscene

words instigating the others to kill  her.  She came away and took shelter in the

house of Kamaleswar Sen. She pleaded Amir Ali Sk. to protect her. The accused

persons  thrashed  Amir  Ali  and  resumed  beating  her  up.  Her  brother-in-law

Susahnta  Sarkar  and Pradip  Sarkar  asked the accused persons  to leave.  Mukul

Sen’s wife Arati Sen came with a lathi and handed over the same Dulal Sen who

pressed the lathi  on her neck. Thereafter,  she lost  her sense and regained her

senses in the hosue of Sushanta Sen. On the following morning her husband came

and took her to the Agomani hospital in the 108 Ambulance. In connection with the
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occurrence  her  husband  lodged  the  FIR.  The  police  took  her  for  medical

examination to Agomani Hospital. 

 During  her  cross-examination  she  stated  that  the  accused persons

have lodged a case against them. She has lodged two criminal cases against the

accused persons and her husband has lodged one criminal  case against  them.

There are about 10/12 members in the house of Kamaleswar Sen. They offered first

aid to her on the night of the occurrence. The houses of Brojeswar Sen and Pramila

Sen are situated near the house of Kamaleswar Sen. No one from the village had

come  to  inquire  about  the  incident.  There  is  a  road  in  front  of  the  house  of

Kamaleswar.

12. P.W-3, Sibani Sen, deposed that she knew the informant. He was her father. She

also knows the accused persons. The incident took place 01.12.2010, at about 4

PM. She was unmarried at that time. She was in her parental home. She heard hue

& cry in the house of Sushanta Sen and stepped out of her house. She went to the

place of occurrence and saw that accused persons assaulting her mother Tapashi

Sen. They tore her clothes. Accused persons also tied up her mother’s hands. Her

mother lost her consciousness. Her mother was taken inside the house of Sushanta

and accused persons assaulted her there. When her father returned home from the

field, the accused persons gharaoed their house. Her mother sustained injury on

her chest and neck. She was taken in a 108 ambulance to Agomani hospital on that

following day. 

 During cross-examination she said that the occurrence took place in

the house of Sushanta Sarkar,  whose house is about 12 houses away from her

house. Sushanta Sarkar’s family consists of about 10/12 members such as Dipu

Sen,  Jamuna  Sarkar  etc.  They  had  seen  the  occurrence.  About  60/70  people

including men, women and children had gathered at the place of occurrence. On

the following day, her mother was taken to Agomani hospital. The police did not

seize her mother’s garments.  She does not know if  Sushanta Sarkar’s mother’s

name is Madhobi Sarkar. She cannot recall the exact day of the occurrence. She

has a brother. His name is Sibu Sen. The accused persons had assaulted Sibu Sen

as well. Her father lodged the FIR in the than on the day of the occurrence. Their

family has filed some other cases against the accused persons. The instant case is
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not related to any incident of cutting trees. Her father told her that the accused

had surrounded him. Upen Sen is her immediate neighbor. Houses of Krishnakanta

and  Rontosh  are  situated  near  the  house  of  Upen  Sen,  they  had  seen  the

occurrence. All the suggestions being put to her, were denied.

13. P.W-4, Pradip Kr. Sarkar, deposed that informant and accused persons are known to

him. The incident took place around 7-8 years ago, at around 3-4 PM. He heard that

there was quarrel between the informant and the accused persons. 

 During cross-examination he stated that he has only heard about the

incident. He has not seen the same. He cannot say the reason behind the dispute if

there is any between the parties.

14. P.W.-5, Amir Ali Sk., deposed that the informant and accused persons are known to

him. The incident took place around 8 years ago at around 4 P.M. On the day of the

incident, he was working in the house of Tepra. The victim Taposhi was arranging

the grains in the premises of the compound of Tepra on that day at the time of

which the accused persons namely Dulal Sen and another person have dragged

Taposhi Sen from the compound and have assaulted her and have further disrobed

her. Seeing her condition he had to leave that place. Apart from the above, he is

not aware about anything else. Police recorded his statement. 

 During cross-examination he stated that the incident took place in the

courtyard of Sushanta Sarkar and approximately 15/20 people had gathered at the

time of the incident. Sushanta was present along with two women at that time. He

has not restrained them. He has not stated before the police that he has prevented

Tapashi from being assaulted the others. He has not stated before the police that

there was a land dispute between Madan Sen and Siben Sen. He has not stated

before the police that he was working as a labour in the house of Kamaleswar

Sarkar. He cannot say the day, time and the date of the incident. He has not stated

before  the  police  that  Tapashi  was  disrobed  by  the  accused  persons.  Police

recorded his statement aft a week. He did not work in the house of Tepra. He has

not stated before the Court that on the day of the incident he was working in the

house of Tepra. He cannot say if there was a storm on the previous night resulting
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in the uprooting of the Gamari tree. 

15. PW-6, Dr. Firajul Hoque Sarkar, deposed that on 08.12.2010, he had examined one

Smti. Tapashi Sen, aged about 35 years. Upon examination he has found a bruise

with size 2 cm / 2 cm on left upper arm and another bruise of size 3 cm / 1 cm over

left scapular. In his opinion the injury was simple and it was caused by blunt object.

He has also examined one Sibani Sen, aged about 10 years. Upon examination he

has found a bruise with seize 1 cm / 2 cm over right forearm. In his opinion the

nature of the injury was simple and caused by blunt object. Ext.1 is the medical

report and Ext.1(1) is his signature. 

 During  cross-examination  he stated  that  no brief  history  about  the

nature of injury was recorded from the patient. The injury may be caused by falling

upon hard substance. 

            APPRECIATION OF EVIDENCE

16. Before going into the appreciation of evidences on record, I would like to reiterate

the  fact  mention  in  the  FIR.  According  to  the  FIR,  the  incident  happened  on

30.11.2010,  at  about  4  PM.  According  to  the  informant,  the  accused  persons

assaulted his wife and daughter and also tried to kill them by pressing their neck.

But, with the help of the neighbor, the victims were recovered from the custody of

the accused and they were taken to hospital for treatment. 

17. To prove the said allegations, the prosecution examined as many as 6 witnesses.

According to PW-1, the whole incident happened with regard to one Gamari tree

which was standing in the land. According to PW-1, the accused tried to take away

the Gamari tree which was uprooted due to storm. According to PW-1, when he

restrained the accused persons, they had assaulted him, on seeing that incident,

his wife came to the place of occurrence and accused persons assaulted her as well

and also ripped apart her clothes after that the son of the informant came to the

place of occurrence and prayed for mercy. Later on the accused persons carried

away the tree. 



8

18. From the evidence of PW-1, it is seen that he had introduced a totally new sets of

fact. During his evidence by stating that the whole incident happened due to one

tree which was uprooted due to storm. But the FIR totally silent as regard to the

said incident. According to the PW-1 they have wanted to compromise the matter

and hence, there is a delay in filing this case. At this point I have gone through the

medical  report  of  the  victim,  whereby  the  Medical  Officer  testified  that  on

08.12.2010, he had examined two victims, namely, Taposhi Sen and Sibani Sen.

According to PW-6 / Medical Officer, he had detected injury upon both the victims.

As per  the FIR,  the date of  occurrence was 30.11.2010 and PW-2 & PW-3/  the

victims were taken to the hospital on the following day of the incident. But, the

medical report shows that the victims were examined on 08.12.2010. Hence, there

is a clear contradiction as regard to the date of occurrence, date of examination

and the medical report.  Further there is over-writing in the dates mentioned in the

FIR. But, there was no any explanation regarding the said correction made in the

FIR and name had put initials after such correction was made.

19. Considering  the  injury  detected  by  the  Medical  Officer,  I  have  considered  the

evidence of the victims i.e. PW-2 & PW-3 in this case. According to the PW-2 the

place of occurrence was the house of one Brojeswar Sen and Kamaleswar Sen.

According to her, the accused persons assaulted her in both the places, as a result

she lost her consciousness. PW-2 said that one Amir Ali Sk. (PW-5), but the accused

persons assaulted said Amir Ali as well. The evidence of PW-2 makes it clear that

on the day of occurrence the accused persons have committed the marpit upon her

and she remained totally silent as regard to the presence of her brother Sibu Sen in

the place of occurrence. The PW-1 and PW-2 have remained totally silent as regard

to the fact that her brother Sibu was also sustained injury on the alleged incident.

On the other hand, according to PW-3, the place of occurrence was the house of

Sushanta Sen and she said that she has come out of her house on hearing hue &

cry,  whereby;  she heard that the accused persons were assaulting her mother.

According to him, her mother has lost consciousness. She remained silent as regard

to the injury caused upon her. 

20. PW-5 Amir Ali has stated nothing as regard to the fact that he was assaulted by the

accused persons as mentioned by the PW-2.  PW-2 & PW-3 categorically denied

that this incident did not relate to any uprooting of Gamari tree. The evidence of
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PW-2 & PW-3 in turns shows that the evidence of PW-1 is not supporting their case.

One independent witness namely Prodip Sarkar was examined as PW-4 and he has

only given hearsay evidence. From the above discussion, it has appeared to me

that  the evidence of  prosecution is  not  sufficient  to  establish  that  the accused

persons have assaulted the victims on the date of incident. Thereafter, delay in

lodging the case was not explained by the prosecution. PW-1 did not support the

contents of the FIR. There is no similarity about the date of medical report with the

date of occurrence. The prosecution could not explain how the victim Sibani was

injured in this case. Because she herself remained totally silent regarding any short

of  injury caused upon her.  PW-2 admitted that  many family  cases  are  pending

between them. She further admitted that she deposed similar in other cases also. 

21. Stitching everything altogether, I came to the safe conclusion that all the evidence

of the prosecution are not sufficient to prove the guilty of the accused persons u/s

143/149/447/323/354 IPC beyond all reasonable doubt. Accordingly, the accused

persons are acquitted on benefit of doubt and set at liberty forthwith. 

22. The bail bonds of the accused persons are extended for a period of six months as

per section 437-A Cr.PC.

23. Given under my hand & seal of this Court and delivered in the open Court on this

6th day of August, 2019 at Dhubri.

 (SANGITA HALOI)
                 Sub Divisional Judicial Magistrate(S),

Dhubri
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                               APPENDIX

PROSECUTION WITNESSES:

P.W.-1 Sibendra Nath Sen,
P.W.-2 Taposi Sen,
P.W.-3  Sibani Sen,
P.W.-4 Pradip Kr. Sarkar,
P.W.-5 Amir Ali Sk. &
P.W.-6 Dr. Firajul Hoque Sarkar.

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Ext.-1 Medical Report.

(SANGITA HALOI)
       Sub Divisional  Judicial Magistrate(S),

Dhubri


