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IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE (S), DHUBRI

G.R. Case No. 483/2010
U/S 147/447/354/149 IPC

STATE OF ASSAM

                                             -VS-

1) SMTI ARATI SEN,
2) SMTI RUNU ADHIKARI,

                                    3) MADHUSUDAN SEN @ SARKAR,
                                     4) MUKUL SEN,
                                     5) BHOLA NATH RAY &
                                     6) BABLU SEN.
                                     ……  ACCUSED PERSONS

PRESENT:-     SMTI. SANGITA HALOI, LL.M., A.J.S.
    SUB -DIVISIONAL JUDICIAL MAGISTRATE(S), 

 DHUBRI.

FOR THE STATE:-       MR. R. K. ROY, LEARNED A.P.P.
FOR THE ACCUSED:- MR. N. I. CHOUDHURY, LEARNED ADVOCATE

EVIDENCE RECORDED ON :- 02.01.2018, 19.01.2018 & 30.08.2018
ARGUMENT HEARD ON:-       24.07.2019,
JUDGEMENT DELIVERED ON-06.08.2019.

JUDGMENT

1. In this case accused person namely Arati Sen and five others are facing trial for the

case filed by the informant Sibendra Sen, u/s 147/447/354/149 IPC. 

2. The brief of  the prosecution story as revealed from the FIR inter-alia is that on

25/10/10 at about 2.00 P.M while the complainant along his nephew Ganesh Sen

were  ploughing  in  their  land  then  the  accused  persons  by  forming  unlawful

assembly armed with dao, lathi, fala etc. illegally trespass  into the complainant's

land and assaulted the complainant. When the complainant's wife rushed towards

the place of occurrence the accused persons also assaulted her and torn off her

wearing apparels. The accused persons also snatched the golden ear ring from the

ear of complainant's wife and intimidated the complainant in fear of death. When

the  neighbouring  people  gathered,  the  accused  persons  fled  away  from there.

Hence the informant filed this case against the accused persons. 

3. On receipt of the complaint the then Ld. Additional C.J.M., forwarded the same to

the O/C of Golakganj P.S. for registering the case under proper section of law and

investigate the matter and to submit report in Final Form. After receiving the same
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the i/c of Agomani P.S. vide G.D. Entry No. 412 dated 18.11.10 forwarded to O/C

Golakganj P.S to register the case under proper section of law. After receiving the

same the  O/C  of  Golakganj  P.S  registered  the  case  as  Golakganj  P.S  Case  No.

631/10,  u/s  147/447/323/354/379/506  IPC  and  endorsed  Mr.  M.  Kalita  with  the

investigation of the case. During the course of investigation the I.O. visited the

place of  occurrence,  recorded the statement of  the witnesses and arrested the

accused  persons.  After  completion  of  investigation  the  I.O.  has  submitted  the

charge sheet against the accused persons u/s 147/447/354 IPC and was forwarded

the case to the court for trial. 

4. On receipt of summons the accused persons appeared before the court. Copies of

relevant documents were furnished to the accused persons under section 207 of Cr.

P.C. My Learned Predecessor after hearing the learned counsel for both the sides

and  on  finding  sufficient  materials  to  presume that  the  accused  persons  have

committed offence punishable under section 147/447/354/149 IPC, the particular of

offences punishable under the said sections are read over and explained to the

accused persons to which they pleaded not guilty and claimed to be tried.

5. In support of their case prosecution examined four witnesses. The statement u/s

313  Cr.P.C.  were  recorded.  All  the  incriminating  materials  found  against  the

accused persons were put to them and  the same were of total denial. Defence

declined to adduce evidence.  Heard the argument put forwarded by the learned

Counsel  for  both  the  sides  as  well  as  gone  through the  evidence  available  on

record.

6.  Point for determination.

i) Whether the accused persons on 25/10/10 at about

2.00 P.M at Paborchora,  Satrasal,  had formed an unlawful

assembly  in  order  to  commit  an  offence  of  rioting  in

prosecution  of  the  common  object  of  the  assembly  and

thereby committed the offence punishable u/s 147 IPC?

ii)  Whether  the accused persons  on the same date

time and place in prosecution of the common object of the

assembly have committed criminal trespass into the land of

the  informant  and  thereby  committed  the  offence

punishable u/s 447 read with section 149 IPC?
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iii)  Whether the accused persons on the same date

time and place in prosecution of the common object of the

assembly did an act of assault with an  intention  to

outrage the modesty  of  the informant's  wife  and thereby

committed  the  offence  punishable  u/s  354  IPC  read  with

section 149 IPC?

Discussion, Decision and Reasons thereof:-

7. I have gone through the evidence on record and heard the learned counsels of both

sides and I shall now discuss and decide the points formulated.  

EVIDENCES

8. In this case Sibendra Nath Sen was examined as PW-1, Taposi Sen was examined as

PW-2, Ganesh Ch. Ray was examined as PW-3 and Jahan Uddin Sk was examined as

PW-4. 

9. PW-1 Sibendra Nath Sen deposed that he is the informant of this case. He said that

he put his thumb impression on the ejahar. He deposed that the incident took place

on 25th of some moth of 2010 at  about 12 noon Mondal, Kanongo and police came

to  their  decreetal  land  to  hand  over  to  him the  possession  of  the  same after

carrying out measurement. Accordingly, he was handed over the possession of the

same. He said that on the very day he and his nephew Ganesh ploughed the field

about 3.00 P.M. Then the accused persons armed with lathi etc. Thereafter accused

Bablu Sen beat him up. Then he ran away from there out of fear. When his wife

Taposi Sen was walking towards the field, on the way the accused Bhola, Runu,

Arati grabbed her, torn her clothes, beat her up and took away her gold ear ring.

Thereafter he reported the matter to the P.S. 

 During his cross examination he said that Agomani P.S is situated at a

distance of 5 km from his residence. He went to the Police Station at about 5.00 PM

and lodged the FIR. He stated that the place of occurrence is at a distance of about

half furlong away from his residence. He said that he fled away from the field. He

admitted that there was no one else except his wife. He said that he witnessed his

wife beaten up by the accused persons from a little distance. He said that he does

not  remember the exact date of  occurrence.  He said that the accused persons

claimed  the  decreetal  land  as  their  own.  He  admitted  that  a  civil  litigation

pertaining to the land is pending before the court. He said that he had handed over

the land documents to the police. He said that he did not remember the people
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who were present at the time when he was handed over the possession of the

decreetal land. He further said that the police, Lat Mondal and Kanongo had gone

to deliver the possession of the land as per the order of the Court. He denied the

suggestion that he has not got any decree of the Civil Court. He said that the FIR

was lodged on the very day of the occurrence.  He denied the suggestion that the

FIR was not lodged on the same day of the occurrence. He denied the suggestion

that the accused persons did not beat his wife and did not take away far gold ear

rings. The said that the place of occurrence is bounded by law of Budheswar, Fazal

Hoque and others. He said that none of the boundary people were present at the

time of the occurrence. He denied the suggestion that he lodged a false case after

4/5 days of the occurrence.  

10. P.W-2 Taposi Sen deposed that the informant is her husband. The accused persons

are known to her.  She said that in the year 2010 at about 12 noon the police,

Mondal etc. had come to their decretal land to hand over possession of the decretal

land to them. After handing over the possession, they left. Thereafter her husband

and nephew Ganesh went to plough the decretal land. She said that while she was

walking  towards  their  decretal  land  accused  Bhola,  Arati  and  Runu  Adhikary

grabbed her on the way, tore off her clothes, beat her and took away of gold ear

rings. She said that before she was beaten up, she had witnessed from the road

that her husband had been beaten up by accused Dulal, Madhu, Bablu and Malati.

She said that her husband fled away from there. She said that she had sustained

injury in her ear. 

During her cross-examination she stated that she was beaten up at the road at

Satrasal. She said that when she was beaten up, Jahan Ali was present there. After

beating up for 10/15 minutes the attackers had left. She said that except Jahan Ali

no one else had witnessed the occurrence. She said that at the time of delivering

possession to them, the boundary people were not present. She said that in the

presence of  the Mondal,  police,  Kanongo her husband and nephew had started

ploughing the land. She said that no post was erected during measurement of the

land. She said that three numbers of cases were filed regarding the decretal land

between them and the accused persons. She said that the incident took place on

25/04/2010. She said that no one had come to rescue her husband. She said that

there is a civil case pending before the court. She said that her torn clothes were

handed  over  to  the  police.  She  stated  that  nine  accused  persons  have  been

implicated in the FIR. She denied the suggestion that the accused persons did not

assault her and her husband.  She denied the suggestion that the police Lat Mondal
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etc. had not come to deliver possession of the decreetal land to them. She denied

the suggestion that the FIR was not lodged on the same of the occurrence. 

11. P.W-3 Ganesh Ch. Sen deposed that the complainant and the accused persons are

known to him. He said that the incident took place about 7/8 years ago at about

1.30/2.00 P.M. On the day of incident Kanango, Mondal and police came to hand

over the possession of land to the complainant. After taking possession of the land

the complainant went to the land to plough there. At that time the accused persons

armed with lathi came to the complainant's land. Thereafter the complainant fled

away the place.  When the complainant's wife Taposi Sen want coming to that land,

the accused Runu, Bhola, and Arati grabbed Taposi, assaulted her, ripped apart her

clothes and snatched her ear ring.  He said that  his mother  Sonabala Sen took

Taposi Sen to her home. Thereafter the complainant, Taposi and himself went to the

police station. 

During his cross-examination he said that the complainant is his  Mama. He said

that he was examined by the police. Taposi Sen was assaulted on the PWD road. He

said that about 30/40 people had gathered at the place of occurrence but he does

not know their names. He said that the people from the village did not come there.

The complainant's house and the house of the accused's is about 1 mile away from

the complainant's land. He said that he does not remember the exact date and

date of the occurrence. He also does not know the khatian and daag No. of the

complainant's land. One or two people were present in his land. He said that the

occurrence took place in front of Lalu Sen's house. He said that he cannot say the

name of the other Mahammadan people who stay near the place of occurrence. He

said that he did not state the name of Runu, Bhola and Arati before the I/O. 

12. P.W-4 Jahan Uddin Sk deposed that the informant and the accused persons are

known to him. He said that around 8 years ago a dispute took place with reference

to land. But he does know anything about the incident. His cross-examination was

declined by defence side. 

            APPRECIATION OF EVIDENCE

13. In this case, the accused are facing trial u/s 147/149/354/447 IPC. To prove the

allegations in the FIR, the prosecution has examined 4 numbers of witnesses, out of

them, PW-4 was the independent witness, PW-1 was the informant, PW-2 was the

wife of informant and PW-3 was the nephew of the informant. The FIR shows that

the same was lodged before the Court on 30.10.2010 and the same was forwarded

by the then Learned Addl. C.J.M., Dhubri as per the section 156(3) CrPC. 
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14. From the  perusal  of  FIR  it  is  seen  that  both  sides  have some previous  enmity

regarding the landed property. The date of occurrence was 25.10.2010 and the FIR

was lodged on 30.10.2010. the evidence of PW-1 however shows that the Agomani

PS at a distance of 5 KM away from his resident and according to him he has

lodged the FIR at police station. According to PW-2 and PW-3, they have gone to

police station on the date of the occurrence itself and reported the matter to police.

But, the said evidence is not supported by the FIR itself. As per the FIR the case

was registered in the court and thereafter, it was forwarded to the police station.

Prima-facie from the FIR reveals that there is a delay of 6 days in lodging the FIR.

However, the prosecution could not explain the possible reason behind the delay in

filing the case. 
15. The evidence of the prosecution witnesses however remained totally silent on the

fact that they have caused delay in filing the FIR. PW-1, PW-2 & PW-3, have pressed

on the point that they have filed the FIR on the very day of the incident. PW-2 being

the victim of this case mentioned the date of occurrence on 25.04.2010, but there

is no connection with the said date with the date of occurrence. According to FIR,

the date of occurrence on 25.10.2010.
16. Now  coming  to  the  evidence  on  record,  the  PW-4  Johan  Uddin  being  an

independent witness said that he had no knowledge about this case. At this stage I

have gone through the PW-2 and according to her, Jahan Ali was present while the

accused were assaulting her.  But said Jahan Ali  refrained from stating anything

incriminating against accused persons. 
17. In  absence  of  any independent  witnesses,  this  court  has  no other  way,  but  to

scrutinize the evidence of other witnesses. According to PW-1, it was accused Bablu

Sen, who had beaten him up. According to PW-2, all the accused collectively beaten

her husband. On the other hand, according to PW-3, the informant fled away from

the  place  of  occurrence  as  soon  as  he  had seen  the  accused persons  coming

towards the place of occurrence. PW-3 claimed himself to be present in the place of

occurrence and stated that the informant did not get any injury in the place of

occurrence.  According  to  him,  the  accused persons  did  not  assault  him in  any

manner. Thus, the evidence of PW-1, PW-2 & PW-3 have contradicted each other on

the point of alleged assault caused by the accused upon the informant. The said

contradiction is appearing vital for prosecution case.
18. Now coming to the assault alleged to be committed upon PW-2, it is seen that the

I.O.  during  the  investigation  did  not  recovered  any  articles  (ear-ring)  from the

possession of the accused. The PW-2 and PW-1 claimed that the accused torn off

the wearing apparels of the PW-2. But, the I.O. has failed to seize any of those
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clothes from the possession of the victim Tapashi. She said that he has got injury in

her ear. But,  the case record does not include or posse any Medical Document,

shows the injury caused upon the victim. According to PW-1 about 20-25 persons

gathered in the place of occurrence. But, out of them the prosecution could not

examine even a single witness in support of their case. 
19. From the above discussion, it appears that the evidence of the prosecution side are

full of contradiction. There is no medical report in support of the evidence as regard

to the injury.  There is a vital  contradiction regarding the date of occurrence as

mentioned by the PW-2. By taking into consideration of the above evidence on

record, I came to the safe conclusion that the prosecution case is weak and the

evidence are not sufficient to bring home the ingredients u/s 147/149/447/354 IPC

against the accused persons. As such, they are acquitted after giving benefit of

doubt and set at liberty forthwith.

20. The bail bonds of the accused persons are extended for a period of six months as

per section 437-A Cr.PC.

21. Given under my hand & seal of this Court and delivered in the open Court on this

day of 6th August, 2019 at Dhubri.

 (SANGITA HALOI)
                 Sub Divisional Judicial Magistrate(S),

Dhubri
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                              APPENDIX

PROSECUTION WITNESSES:

P.W.-1 Sibendra Nath Sen,
P.W.-2 Taposi Sen,
P.W.-3  Ganesh Ch. Sen &
P.W.-4 Jahan Uddn Sk.

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Exhibit- Nil.

(SANGITA HALOI)
       Sub Divisional  Judicial Magistrate(S),

Dhubri


