
IN THE COURT OF SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),

DHUBRI
G.R. Case No. 608 of 2014

U/S 341/323/354/34 IPC

STATE OF ASSAM

-VS.-

1. ABDUL KALAM &
2. HAFIZUR ISLAM.

……...ACCUSED PERSONS

PRESENT:-     SMTI. SANGITA HALOI, L.L.M., A.J.S.
SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),
DHUBRI.

FOR THE STATE:- MR. R. K. ROY, LEARNED A.P.P.

FOR THE ACCUSED:- MR. Y. A. BEPARI, 
LEARNED ADVOCATE

EVIDENCE RECORDED ON :- 03.06.2017, 06.11.2017, 
  20.08.2018 & 24.12.2018.

ARGUMENT HEARD ON :- 29.07.2019
JUDGEMENT DELIVERED ON :- 09.08.2019.

J U D G M E N T

1.  In this case accused Abdul Kalam & other are facing

trial  for  the  case  filed  by  the  informant  Roshna  Banu,  u/s

341/323/354/34 I.P.C. 

2.  The brief of the prosecution story as revealed from the

F.I.R.  inter-alia  is  that  on  11/02/14  at  about  7  p.m.  while  the

informant was coming home from her relatives’ house, the accused

restrained  her  and  tore  of  her  cloths  by  beating  her.  The  other

accused had instigated accused Hafijur to give more beating and

they also snatched away her golden ring. Hence, the informant filed

the case. 

3.  On  receipt  of  the  ejahar the  Officer-in-Charge  of

Gauripur P.S. registered the case vide Gauripur P.S. Case No.93/14,

u/s 341/325/354/384/34 I.P.C. and endorsed A.S.I. Mr. Mobarak Ali to

investigate  the  case.  During the course  of  investigation,  the I.O.



visited  the  place  of  occurrence,  recorded  the  statement  of  the

witnesses. After completion of investigation, the I.O. has submitted

the charge sheet against the accused persons u/s 341/323/354/34

I.P.C. and was forwarded the case to the Court for trial. 

4.  On receipt of summons the accused persons appeared

before the court. Copies of relevant documents were furnished to

the accused persons under section 207 of Cr. P.C. After hearing the

learned counsel for both the sides and on finding sufficient materials

to  presume  that  the  accused  persons  have  committed  offences

punishable  under  section  341/352/294/506/34  IPC,  the  charge  of

offences  punishable  under  the said  sections  were  read  over  and

explained to the accused persons to which they pleaded not guilty

and claimed to be tried.

5.  In support of his case, prosecution examined as many

as 6 numbers of witnesses. After closure of prosecution evidence,

statement under section 313 of Cr.P.C. is recorded of the accused

persons, which were of total denial. Defence side did not examine

any witness. 

6.  Heard  the  argument  put  forwarded  by  the  learned

Counsel for both the sides as well  as gone through the evidence

available on record.

7.  POINTS FOR DETERMINATION.

i) Whether the accused persons on  16.02.2014, at about

8:00  A.M.,  in  furtherance  of  their  common  intention,

wrongfully  restrained  the  informant  and  thereby

committed the offence punishable u/s 341/34 IPC?

ii) Whether  on  the  same  date,  time  and  place,  the

accused persons in furtherance of their common intention,

used  criminal  force  upon  the  informant  with  intend  to

assault her and thereby committed an offence punishable

u/s 352/34 of IPC?

iii) Whether the accused-persons on the same date and

place,  in furtherance of their common intention, uttered

filthy language to  the informant  and thereby committed



the offence punishable u/s 294/34 IPC? 

(iv) Whether  on the same date,  time & place, all  the

accused persons in furtherance of their common intention,

threatened  the  informant  with  dire  consequences  and

thereby committed an offence punishable u/s 506/34 of

IPC?

DISCUSSION, DECISION AND REASONS THEREOF:-

8.  I have gone through the evidence on record and heard

the  learned  counsels  of  both  sides  and  I  shall  now  discuss  and

decide the points formulated.  

EVIDENCES

9.  In this case, the prosecution has examined as many as

6 numbers of witnesses, out of which, the informant Roshna Banu

was examined as PW-1, her husband Nurul Islam was examined as

PW-2. Independent witnesses, one Abul Kashem was examined as

PW-3, one Fakirchand Khan was examined as PW-4. Medical officer

Dr. Samir Baidya was examined as PW-5 and I.O. Mobarak Ali Sk.

was examined as PW-6.

10.  PW-1,  Roshna  Banu,  deposed  that  she  is  the

informant  of  this  case.  Ext.1  is  the  FIR  where  Ext.1(1)  is  her

signature. She knows both the accused persons. Incident occurred

on 11.02.2014, at  about 7 PM. Nur Hussain, her husband’s elder

brother’s daughter Ruma Sultana , Mohida Parvin was tortured by

Hafizur Rahman who was the son of accused Abul Kalam. Therefore,

Ruma was kept in their house, but Hafizur tortured her in her house

as  well.  Then  the  girl’s  father  complained  Abul  Kalam and  from

thereon,  the  accused  started  torturing  them.  On  the  day  of

occurrence while she was coming from her in-laws house at about 7

PM, all of a sudden Hafizur Rahman came and committed marpit on

her and tore her clothes. Her gold finger ring was missing. Then

Abul Kalam came and used filthy language against her saying that

“Give her more beating”. People gathered and she lodged this case. 

During  cross-examination  she  stated  that  Abul  Kalam  is  her

village relative. Both the accused are father and son. Gauripur Town



is at a distance of 1/1½ KM and the Thana is in the Town itself. She

denied the fact that she did not lodge the ejahar on 14.02.2014 and

not on 12.02.2014. She did not give her torn clothes to police. She

was coming alone and she did not take any children along with her.

Her husband was in the Bazar. The accused Hafizur restrained her

near Mahabbat’s house who is her brother-in-law. There are about

14 persons present in his house at that time. Place of occurrence is

on  the  road  and  Mohabbat’s  house  is  near  the  road.  Mahabbat,

Mehboob and some women folk  came out  at  first.  Later  on,  the

other village people came. There is one house between her house

and the house of the accused, belongs to Surat Jamal. There is no

dispute regarding land with the accused person. She denied about

the  land  dispute  between  them.  Her  house  and  Nur  Hussain’s

houses are nearby. There are eight persons in Nur Hussain’s house.

Accused persons family has 3/4 members. The remaining persons

who  are  nearby  are  their  relatives.  Their  relatives  are  more  in

number near the place of occurrence. She has not deposed before

that accused. Hafizur tortured Nur Hussain’s daughter Ruma Sultana

and so  she  kept  her  in  their  house  and then when Nur  Hussain

complained  to  Hafizur’s  father  about  his  acts,  then  he  also

committed torture on them.

11.  PW-2,  Nurul  Islam,  deposed that  he knows the

informant who is his wife. Accused persons are also knows to him.

Incident took place on 11.02.2014. It was about 7 PM, in the evening

on the village road. He had gone to Mohori Bazar for marketing. He

heard  hullah  from  the  market  and  reached  place  of  occurrence

where he saw that his wife’s clothes were torn and she received

injuries on the body. She heard that Hafizur had committed marpit

on his wife, tore away her clothes and used filthy language to abuse

her. Then in his presence accused Abul Kalam instigated Hafizur and

said “Give this woman more beating” pointing at his wife. When he

asked Hafizur  why he was  quarrelling,  he threatened him saying

that he would separate his neck from his body. Then Abul Kalam

came with a lathi to beat him but, Joynal prevented him from doing

so.

During his cross-examination stated that accused Kalam is his

cousin.  He  is  aged  about  65  years.  Before  the  incident  he  had



quarrel with the accused persons. The Bazar was at a distance of

two furlong. When he rushed from the Bazar, he does not know if

there was someone with him. He had not  seen the marpit.  Abul

Kalam came to  place  of  occurrence  after  he  had reached there.

Many  suggestions  were  put  forwarded  by  the  defence  counsel,

which were denied by him.  

12. PW-3,  Abul  Kashem  deposed  that  the  incident  took  place

about 3 years ago. At the time of the occurrence, eh was in his shop

at  Dhubri.  When he  returned home at  about  7  PM,  there was  a

quarrel between both sides. 

During cross-examination he stated that he is a neighbor of both

parties. They are related to each other. 

13. PW-4 Fakirchan Khan deposed that  the incident  took place

about  3  years  ago.  At  the  time  of  occurrence,  he  was  at  the

residence. He heard that policed had come to the residence of the

informant. Thereafter, he went to the house of the complainant. He

heard that there was a domestic spat between the parties. 

During cross-examination he stated that both sides are related to

each other. 

14. PW. 5, Dr. Samir Baidya deposed that on 12.02.2014, he was

working as a Senior Medical and Health Officer at Gauripur CHC and

on that day, at 12:10 PM, he had examined one Roshna Banu, aged

32  years,  who  was  being  escorted  by  WPC  325  Soma  Ray  in

connection with GR 608/14. Upon examination he has found that

tenderness and swelling over the dorsal surface of the right hand,

size and shape are not well demarcated. In his opinion the injury is

simple, fresh and caused by blunt object. Ext.2 is the medical report

and Ext.2(1) is his signature. 

15. PW-6, Mobarak Ali Sk., who is the investigating Officer of this

case deposed that on 14.02.2014, he was posted at Gauripur P.S. as

an  Attached  Officer.  On  that  day,  he  was  endorsed  with  the

investigation of this case by the O.C. of Gauripur P.S. and upon the

receipt of the case he has started investigation during which he has

visited  the  place  of  occurrence,  recorded  statement  of  the

witnesses, prepared the sketch map and also arrested the accused

persons,  who were  later  on  released on  bail  as  the  section  is  a

bailable one. He has conducted medical examination of the victim

and after completion of investigation he has submitted charge-sheet



u/s.  341/323/354/34 of  IPC against the accused persons,  namely,

Abdul Kalam and Hafizur Islam. Ext. 3 is the Charge-Sheet, Ext. 3(1)

is his signature. Ext. 2 is the medical report. 

During cross-examination he stated that  the reason behind the

delay is not mentioned in the FIR. Although FIR was registered on

14.02.14 yet the same was shown to the magistrate on 17.02.14.

There  is  no  reason  behind  the  delay  in  showing  the  FIR  to  the

Hon'ble Chief Judicial Magistrate. PW-2 namely Nurul Islam did not

state before him that hearing hue and cry he had rushed to the

place of occurrence from the market and saw that the clothes of his

wife were torn and she had received injuries. PW-2 also did not state

before him that when he had asked about the same to Hafizur, he

also had attempted to assault him. PW-2 also did not state before

him that Abul Came to hit him with a lathi but Joynal had prevented

him.

 APPRECIATION OF EVIDENCES

16.  The factual matrix of this case shows that on the date

of incident i.e., on 11/02/14 at about 7 p.m. while she was coming

home then accused Hafijur assaulted her and tore off her clothes.

The  other  accused  had  instigated  the  said  Hafijur  to  beat  the

informant. It  is further alleged that accused taken away her gold

ring. Now to prove the above allegation the prosecution examined

as many as 6 PWs. 

17. The medical  report  of  the victim show that the victim was

examined on 12/02/14 and she was detected with simple injury over

her right hand. According to the Ld. APP the said injury was caused

by the accused. But the defence argued that the accused are no

way connected in this case and the said injury was the result of fall

over  hard  substance.  But  during  the  cross  examination  of

PW.1/victim  the  defence  did  not  put  a  single  suggestion  to  the

victim to the effect that she received injury by fall. The defence had

also  failed  so  any  possible  reason  behind  such  fall.  Now let  me

discuss if the evidences are sufficient to prove the plea of the either

side.

18. The PW.1 testified that on 11/02/14 at about 7 accused Hafijur

assaulted her and also tore off her clothes. There in the place of



occurrence her golden ring went missing. Abu Kalam came to the

place  of  occurrence  and  instigated  Hafijur  for  more  beating.

According to PW.2 he came to the place of occurrence after hearing

the incident of beating his wife/PW.1. The PW.2 testified to the effect

that  when  he  reached the  P.O.  he  had heard  the  other  accused

instigating Hafijur for giving more beating to the PW.1. Now on the

point of assault both the PW.1 and PW.2 are unison on the point that

it was accused Hafijur who assaulted the victim/PW.1. Except the

PW.1/victim and PW.2/husband of the victim the other independent

witnesses i.e., PW.4 he had heard about the incident. The PW.3 had

also  testified to  the effect  that  some quarrel  happened between

both sides. Though they had not seen the incident but they had also

not denied the fact that some fight had occurred on the date of

incident. The defence could not rebut the evidences of the PW.3 and

PW.4 in this regard. 

19. To prove the allegation u/s.354 IPC the prosecution had to

prove that the accused did the act with an intention to outrage the

modesty of the victim. But here in this case the PW.1 is totally silent

on the said fact that the act of the accused was layered with his

intention to outrage her modesty. Further the I.O. did not seize any

torn cloths of the victims in this case. As such the evidences of the

prosection  side  are  not  appearing  sufficient  to  attract  the

ingredients u/s. 354 IPC.

20. Now coming to the ingredients u/s.341/323 IPC is concerned,

the PW.1 said that while she was returning home the accused came

to the P.O. and started assaulting her. But she did not state that the

accused had restrained her way. She being the victim did not utter a

single word to that effect. As such her evidence is not appearing

sufficient u/s.341 IPC as well. However as regard to the causing hurt

u/s.323 IPC is concerned her evidence is appearing trustworthy as

regard to the fact that the accused Hafijur had assaulted her. The

medical  report  is  also  supporting the testimony of  the informant

regarding her injury. However, the other accused was also present

but she did not state anything to the effect that the other accused

had also assaulted her. 

21. The ld.  defence counsel  on this  point  had argued that  the

prosecution could not examine any independent witness in support

of  their  case  and  hence  solely  on  the  testimony  of  victim  the



accused can’t be held guilty. 

22. In  this  regard  I  would  like  to  make  the  reference  to  the

judgment  passed  by  the  Hon’ble  Supreme  Court  in  the  case  of

CHITTAR  LAL  VS  STATE  OF  RAJASTHAN (2003)  6  SCC  397

whereby the Hon’ble Supreme Court has held that conviction can be

passed on the sole evidence of a witness if it inspires confidence.

23.  Now let  me move forward  towards  sec  134 of  the Indian

Evidence Act and it provided that whereby it deals with number of

witnesses  and  it  lays  down  “number  of  particular  number  of

witnesses shall in any case be required for the prove of any effect.”

24. The legislation recognition of  the fact  number of  particular

and number of witness is clear from the perusal of sec 134 of the

Indian Evidence Act 1872. The administration justice can be effected

to  a  greater  extend  if  the  number  of  witness  insisted  upon.  If

plurality  of  the  witnesses  what  have  been  the  legislative  intend

cases were the testimony of single witness only can be available in

number of crimes the offender would have gone unpunished.

25. At this stage it is important to note here that it is quality of

the evidence of the witnesses whose testimony has to be testified

on the touch core of the credibility and reliability. If the testimony is

found to be reliable,  there is  no legal  impediment to convict  the

accused on such prove. It is the quality and not the quantity of the

evidence which is necessary for prove and disproving effect. In the

case  of  MAHINDRA SINGH VS STATE OF MADHYA PRADESH

(2007) 3 SCC (CRI) 583 wherein the Hon’ble Supreme Court has

held “it is now well settled principle of law that conviction can be

based on the basis of the testimony of a sole eye witness.”  

26. At this stage I would also like to state that the defence side

during the cross  examination  had not  put  any suggestion to  the

effect that the accused were not present at the place of occurrence.

Further during the examination of the accused person u/sec 313 of

CrPC his plea has been of total denial but the accused person has

also not raised any plea that they were not there at the time of

incident.

27. Hence, it becomes quite clear that the prosecution has been

able to prove the offences u/s 323 of IPC against accused Hafijur



Islam.  However  prosecution  side  failed  to  prove  the  offence  u/s

354/341  of  IPC  against  him  and  u/s  323/341/354  IPC  against

accused Abul Kalam.

BENEFIT OF PROBATION UNDER THE PROBATION OF

OFFENDERS ACT

I have considered the nature of the offences committed by the

accused/convict namely, Hafijur Islam and also the character of

the  convicts.  No  previous  criminal  activity  and  conviction  is

proved against him. The accused said that he is a daily wage

earner  and  they  are  the  sole  bread  earner  of  their  family.

Considering the nature of the offence, this Court is of the view

that if  such persons are sent to  jail  along with other  habitual

offenders, the mind of such first time petty offender would be

criminalized. Considering all the above, along with the facts and

circumstances  of  the  case  under  which  the  offences  were

committed by Hafijur Islam , I am of the considered opinion that

they  deserve  to  get  the  benefit  as  provided  u/s-3  of  the

Probation of Offenders Act, 1958. 

28. As such accused persons,  namely, Hafijur Islam is released

after  due  admonition.  He  is  further  directed  pay  Rs.1000/-  as

compensation to the victim.

29. Copies of the judgment be given free of costs to the aforesaid

convicts. 

30. Given under my hand and seal of this Court on this 9 th  day of

August, 2019.

        (SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

     Dhubri.



A P P E N D I X

PROSECUTION WITNESSES:

P.W.-1  Roshna Banu (Informant) &
P.W.-2 Nurul Islam,
P.W.-3 Abul Kashem,
P.W.-4 Fakirchand Khan,
P.W.-5 Dr. Samir Baidya &
P.W.-6 I.O. Mobarak Ali Sk.

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

1. EXT.1 FIR

2. EXT.2 MEDICAL REPORT

3. EXT.3 CHARGE SHEET

    (SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

  Dhubri.


