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IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE(S),
DHUBRI

GR No. 738/2009
U/S 147/420/406/407/409/506 IPC

STATE OF ASSAM
                                    -VS-

1) ABDUL REZZAK
2) JOYDHAR ALI 
3) MOYAN ALI 
4) SOMER UDDIN
5) ENAMUL ALI
7) ALI HUSSAIN
8) TOFIL UDDIN SK
9) RUSTAM KHAN

       ……  ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.
SUB-DIVISIONAL JUDICIAL MAGISTRATE(S),

DHUBRI

 FOR THE STATE:- MR. R. K. ROY, LEARNED A.P.P. 
 FOR THE ACCUSED:- MR. R.K. JAIN, MR. I. U. AHMED  

LEARNED ADVOCATES
EVIDENCE RECORDED ON :- 25-01-18, 02-11-18, 

08-03-19, 30-05-19;
ARGUMENT HEARD ON:-        02-08-2019
JUDGEMENT DELIVERED ON:- 16-08-2019

JUDGMENT

1. In this case accused persons namely Tapil Uddin and seven others

are  facing trial for the case filed by the informant Abu Taleb , u/s

147/420/406//409/506 IPC.

2. The brief of the prosecution story as revealed from the F.I.R. is that

in  the  years  2006,  2007  and  2008  due  to  flood  the  people  of

Majerchar, Majerchar Cholakura River Block No. 9 and River Block

No. 10 were badly affected and their houses were washed away in

the river. On being informed the departmental authority  endorsed

the  accused  persons  to  investigate  the  case.  Accordingly,  the

accused persons prepared a list of flood affected people. But in this

list  the names of many false persons were included and accordingly

on 06/02/2008 the Authority  Concerned granted Rs.  10,000/-   to

each persons for compensation.  Accordingly, the accused persons
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withdrew  Rs.  27,70,000/-   and  misappropriated  the  amount  by

depriving the actual flood affected people. Later the informant came

to know through RTI that   some listed people was given Rs. 5,000/-

by the accused persons as compensation.   Hence, the informant

filed this case against the accused persons.

3. On receipt of the  complaint by the Court, the same was forwarded

to the O/C Dhubri P.S for registering the case under proper section

of law and to submit the report in F.F. After receiving the same vide

G.D.  Entry  No.  1035 dated  30.06.09  and registered  the  case  as

Dhubri P.S Case No. 315/09, u/s 420/406/409/506/34 IPC. The O.C

Dhubri P.S endorsed S.I., A. Rout to investigate the case. During the

course  of  investigation  the  I.O  visited  the  place  of  occurrence,

recorded  the  statement  of  the  witnesses,  arrested  the  accused

persons and forwarded the accused persons to the Court. Later the

accused persons got released on Court  bail.   After completion of

investigation  the  I.O.  submitted  the  charge  sheet  against  the

accused u/s 147/420/406/409/506 IPC and forwarded the case to

the court for trial.

4. On receipt of summons the accused persons appeared before the

court. Copies of relevant documents were furnished to the accused

persons under section 207 of Cr. P.C. My Learned Predecessor after

hearing  the  learned  counsel  for  both  the  sides  and  on  finding

sufficient  materials  to  presume  that  the  accused  persons  have

committed offences punishable under section 147/420/406/409/506

IPC, the charge under the said sections were framed, read over and

explained to the accused  persons to which they pleaded not guilty

and claimed to be tried.

5. In this case the prosecution examined five prosecution witnesses.

After closure of prosecution evidence statement under section 313

of Cr.P.C. were recorded of the accused persons which were of total

denial.  Defence  side  did  not  examine  any  witness.  Heard  the

argument put forwarded by the learned Counsel for both the sides

as well as gone through the evidence available on record.
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6.  Points for determination:-

i)  Whether  the  accused  persons  were  members  of  unlawful

assembly  and  committed  rioting  and  thereby  committed  an

offence punishable u/s 147  IPC?

ii)  Whether  the  accused  persons  prepared  fake  list  of  flood

affected people for distribution of relief for the period of 2006-

2007 and thereby committed an offence punishable u/s 420  IPC.

iii) Whether the accused  persons committed criminal breach of

trust  by  depriving  the  actual  flood  relief  victims  and  thereby

committed an offence punishable u/s 406 IPC.

iv) Whether the accused persons being public servant committed

criminal  breach  of  trust  and  thereby  committed  the  offence

punishable u/s  409 IPC?

v)  Whether  the  accused  persons  criminally  intimidated  the

informant when he tried to bring the matter into public view and

thereby committed offences punishable u/s 506 IPC? 

Discussion, Decision and Reasons thereof:-

7. I have gone through the evidence on record and heard the learned

counsels of both sides and I shall now discuss and decide the points

formulated.  

 EVIDENCES

8. In this case Arju Khan was examined as P.W-1,  Arnab Sengupta was

examined as P.W-2,  Akher Ali was examined as P.W.-3,  Asmot Ali

was examined as P.W.-4,  Umor Ali was examined as P.W-5,  Achiya

Bibi  @ Asaton  Bewa was  examined as  P.W.-6  and  Sahab Uddin

Mollah was examined as P.W-7. 

9. P.W.-1  Arju  Khan  deposed  that  the  informant  and  the  accused

persons are known to him. He deposed that the occurrence took

place in the year 2009. He said that the Government had alloted Rs.

10,000/- each to the beneficiaries of our village as compensation for

the loss suffered by them in river  bank erosion. He said that the

accused persons had collected the amount from the Circle Officer

but the accused persons did not give to the intended beneficiaries.
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The amount was paid by cheque as well as in cash. 

10. During his cross examination he stated that he does not know who

collected the cheque from the office. The beneficiaries are identified

by the Village Panchayat. He does not know how many beneficiaries

were named in the list. He also does not know if the cheques were

issued by  the  ADC concerned.  The  cheque related  to  Majerchar,

Majerchar Chalakura, No. 10 Majerchar. There are more than 2000

householder in each of that villages. All the households were not the

beneficiaries. He admitted that he does not know if any complaint

filed before the DC, Dhubri. He stated that no cheque was issued in

his  favour  and his  name was not  in  the list  of  beneficiaries.  He

denied   the  suggestion  that  the  accused  persons  have  been

implicated in a false case. 

11. P.W.-2  Arnab  Sengupta  deposited  that  the  informant  and  the

accsued persons are known to him. He said that the incident took

place in the year 2009. On the day of incident he was working as a

junior assistant in the DC Bungalow. After certain documents were

being  seized,  they  were  brought  to  the  Bungalow  and  as  an

Assistant he had received the same put his signature in the seizure

list. Ext-1 is the seizure list and Ext-(1) is his signature. 

12. During his cross examination he said that he cannot say from whom

the  documents  were  seized.  His  signature  was  obtained  in  a

Bungalow.  He  had  not  seen  the  seized  articles  in  the  court.  He

stated that he had put his signature as was instructed to him and he

did not put the date since it was instructed to him to put the date. 

13. P.W.-3 Akher Ali deposed that the informant and few of the accused

persons are known to him by face. The incident took place around  9

years back. At that time certain amount was sanctioned  against

300 persons as a relief towards river erosion. However, he did not

receive any amount sanctioned by the Government. 

14. During the cross examination he stated that he has not seen the

sanctioned order. I cannot say whose name was mentioned in the

sanctioned letter. He heard that many people received the amount

sanctioned in their name. He has not given any prayer stating that

he is affected by the riven erosion  and he also did not claim any

amount given by the Government. He has not seen the accused
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persons having any relation with the  sanctioned amount. 

15. P.W.-4  Asmot  Ali  deposed  that  the  informant  and  the  accused

persons are known to him. The incident took place in the year 2009.

He heard that one Rustam Councilor along with the accused persons

have collected the money and have done criminal breach of trust of

the same after collecting the same in his name. 

16. During his cross examination he said that he has  not seen Rustam

collecting the money. He has not received any document regarding

the sanctioned money in his name. The amount was sanctioned for

two villages. Several families have received the amount sanctioned

in their names. He denied the suggestion that the accussed persons

are not responsible behind the misappropriation of the sanctioned

amount.  Police recorded his statement. He denied the suggestion

that he has not stated before the police that one Rustam  Councilor

along with the accused persons have collected the money and have

done criminal breach of trust of the same after collecting the same

in his name.

17. P.W.-5  Umor  Ali  deposed  that  the  informant  and  the  accused

persons  are  known to  him.  The  incident  took  place  around 9/10

years back. He said that the accused persons named Joydar, Moyan

and Rustam have collected the amount  which was sanctioned for

river erosion and made criminal breach of trust of  the same. 

18. During his cross examination he stated that he cannot say against

how  many  people  the  amount  was  sanctioned.  He  said  that  no

document   was  received  against  the  sanctioned  amount  in  his

name. He heard that the amount was sanctioned for 3 or 4 villages.

He denied the suggestion that the  accused persons named Joydar,

Moyan  and  Rustam  have  collected  the  amount   which  was

sanctioned for river erosion and made criminal breach of trust of

the same. 

19. P.W.-6 Achiya Bibi @ Asaton Bewa deposed that the informant and

the accused persons are not known to her. She only said that the

incident took place about 8/10 years back but she does not know

anything about the incident. 

20. P.W.-7 Sahab Uddin Mollah deposed that the informant is not known

to him. He only known to accused Ali  Hussain but other accused
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persons are not known to him, The incident took place in the year

2006. He said that they are supposed to receive the money in the

form of beneficiaries with respect to  the relief in the form of River

Erosion Scheme, however they did not receive the money as Tahir

Hussain, Sajan Sarkar and Ali Hussain had withdrawn the amount

and have deprived them from their scheme. 

21. During  his  cross  examination  he  said  that  he   cannot  say  in

reference to how many villages the amount was disbursed. He also

cannot  say  the  quantum  of  money  and  numbers  of  houses  in

reference  of  which  the  amount  was  disbursed.  He  said  that  the

amount was disbursed through cheque. He admitted that he has not

seen Tafiz Uddin, Sadhan Sarkar and Ali Husssain collecting money.

He admitted that the police did not record his statement  

APPRECIATION OF EVIDENCE

22. In this case all the accused persons are facing trial for the offences

alleged to be committed u/s 147/420/406/409/506 IPC. To prove the

case of the prosecution, the prosecution has examined as many as

seven  numbers  of  prosecution  witnesses.  Out  of  these  seven

numbers  of  prosecution  witnesses,  except  P.W.1  none  of  the

witnesses could identify the informant of this case. However, few of

the  accused  pesons  were  known  to  them.  During  the  course  of

evdience  the  summons  were  issued on  various  occasions  to  the

informant, however, he has failed to appear before the court.,  as

such this case was proceeded at the stage of judgment. 

23. Now let discuss if the prosecution witnesses are sufficient to bring

home the ingredients u/s 147/420/406/409/506 IPC. 

24. On perusal of evidences of the prosecution side it is seen that they

have given various explanation as regard to the mannner in which

the money was collected by the accused side.   According to P.W.-1

the money was collected and paid by cheques as well as cash. But

he  failed  to  identify  the  persons  who  have  collected  the   said

cheque from the office. According to P.W-1 beneficiaries who have

received  the  money  was  identified  by  the  Village  Panchayat.

According to P.W-3 he did not receive any amount sanctioned by the

Government.  However, during the cross examination he admitted

that  he did not  make any claim to the Government for  the said
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amount. Similarly, according to P.W-4, he has not seen the accused

persons collecting money from concerned department. According to

P.W-7 he had no knowledge as to how many villages were covered

under  the  scheme  for  disbursing  the  amount  so  collected.  The

evidences of the prosecution witnesses is mainly based on hearsay

witnesses.  None  of  the  prosecution  witnesses  could  identify  the

accused  though  few  of  the  witnesses  have  claimed  to  be

bebeficiaries who have not received the money but they have failed

to show any document in this regard. 

25. The prosecution has also failed to prove the  list of flood affected

people alleged to be prepared by the accused persons. Further, the

element of criminal breach of trust was not properly brought before

the court by the prosecution side. The prosecution has also failed to

show the victims against  whom such  act  was  committed by the

accused persons.  Accordingly, the ingredients u/s 409 is also ruled

out automatically. 

26. Out of the seven PWs examined by the prosecution side not a single

person  could  state  that  the  accused  persons  has  intimated  the

informant criminally with any sort of fear. Further the act of  the

accused persons do not attract the element of rioting to prove the

case u/s 147 IPC. 

27. From the above discussion it is seen that he prosecution witnesses

have  not  corroborated  the  facts  mentioned  in  the  FIR  and  the

evidences are appearing nothing but hearsay. 

28. In  the  backdrop  of  the  above  discussion,   I  come  to  the  safe

conclusion  that  the  prosecution  has  failed  to  bring  home  the

charges  against  the  accused  persons  under  the  said  sections.

Hence,  the  accused  persons  are  acquitted  and  set  at  liberty

forthwith.  

29. The bail bonds of the accused persons are extended for a period of

six months as per section 437-A Cr.PC.

30.  Given under my hand & seal of this Court and delivered in the open

Court on this 16 th day of  August, 2019 at Dhubri
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 (SANGITA HALOI)
          Sub-Divisional Judicial Magistrate(S),

Dhubri
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                               APPENDIX

PROSECUTION WITNESSES:

 P.W.-1 Arju Khan
 P.W.-2 Arnab Sen Gupta
 P.W.- Akher Ali 
 P.W.- Asmot Ali
 P.W.- Umor Ali 
 P.W.- Achiya Bibi@ Asaton Bewa 
 P.W.- Sahab Uddin Mollah

COURT WITNESSES :

Nil 

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Exhibit-1 Seizure List

                       (SANGITA HALOI)
         Sub-Divisional Judicial Magistrate(S),  

       Dhubri


