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IN THE COURT OF THE SESSIONS JUDGE, DHUBRI. 

 

CRIMINAL APPEAL NO. 07/2017 

 

 

1. MANJILA BEGUM & 

2. SAHIDUL HAQUE @ SAHIDUR RAHMAN @ PANNAL 

     -APPELLANTS 

VS.  

1. THE STATE OF ASSAM & 

2. SAHAJAHAN HUSSAIN SK. 

      - RESPONDENTS. 

 

PRESENT:- DIPAK THAKURIA,  

                    SESSIONS JUDGE, DHUBRI. 

 

APPEARANCE: 

I. U. AHMED, ADV FOR THE APPELLANTS. 

 B. BASUMATARY, PUBLIC PROSECUTOR, FOR STATE. 

M. RAHMAN, ADV. FOR PRIVATE RESPONDENT 

 

DATE OF ARGUMENT:-   22-01-2019. 

DATE OF JUDGMENT :-   05-02-2019. 

 

JUDGMENT 

 

1. This appeal has preferred by appellants Manjila Begum and Sahidul Haque @ 

Sahidur Rahman @ Pannal under section 374 of Cr. P. C. against the Judgment and 

order passed by learned Additional Chief Judicial Magistrate, Dhubri on 24-04-2017 

in connection with C. R. Case No. 8549/2013 in which the learned trial Magistrate 

convicted and sentenced accused Manjila Begum under section 494 IPC and accused 

Sahidul Haque under section 498 IPC.   
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2. Facts of the case, in brief, are as follows: that the private respondent Sahjahan 

Hussain Sk. filed a complaint case before learned CJM, Dhubri stating that accused 

Manjila Begum is his wife and they are blessed with a male child. On 26-04-2013 he 

went to his work place and in the mean time his wife with his minor son fled away 

with accused Sahidul Haque. Then he lodged an ejahar before Officer-in-charge, 

Dhubri and in connection with that case the statement of his wife was recorded by 

Judicial Magistrate under section 164 Cr. P. C. and he came to know that his wife 

solemnized her second marriage with accused Sahidul Haque. He tried to meet the 

accused persons; but accused persons threatened him saying that he married his 

wife by executing an agreement of marriage.  

 
3. Learned CJM, Dhubri transferred the case to Judicial Magistrate, Dhubri for trial who 

after recording the statements of the complainant and his witnesses took cognizance 

of the case under sections 494/496/498 IPC and issued processes against the 

accused persons.  

 
4. Learned trial Magistrate framed the charge against the accused persons under 

sections 494/496/498 IPC. On being read over the charge the accused persons 

pleaded not guilty and claimed to be tried. 

 
5. During trial the case was transferred to the Court of learned Additional CJM, Dhubri 

for disposal.  

 
6. Learned trial Magistrate after recording the evidence of prosecution witnesses 

examined the accused persons under section 313 Cr. P. C.  Learned trial Magistrate 

held that the accused Manjila Begum was guilty under section 494 IPC and 

sentenced her to undergo R. I. for three years and also sentenced her to pay fine of 

Rs. 5,000/ (rupees five thousand) in default jail hajot for fifteen days. Learned trial 

Magistrate held that the accused Sahidul Haque was guilty under section 498 IPC 

and sentenced him to undergo R. I. for two years and also sentenced him to pay 

fine of Rs. 5,000/ (rupees five thousand) in default jail hajot for fifteen days. 
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7. Being aggrieved at and dissatisfied with the judgment and order passed by ld. 

Additional Chief Judicial Magistrate, Dhubri the accused persons/appellants preferred 

this appeal on various grounds and has prayed to set aside the impugned judgment 

and order.  

 
8. Notice to the informant was issued and he appeared in this Court through his 

advocate.  

 
9. Case record from the trial Court was called for and received the same.  

 
10. Heard argument advanced by learned counsel appearing for the appellants, public 

prosecutor and learned counsel for the private respondent. 

 

11. I have carefully perused the impugned judgment and order and entire case record 

of the lower Court.  

 
12. On perusal the case record of trial Court it appears that the complainant examined 

him as P. W. 1 and one Sohidul Haque as P. W. 2 to establish the offence against 

the accused persons.   

 
13. Learned counsel appearing for the appellants during argument submitted that the 

trial Court by convicting and sentencing the accused persons committed gross 

illegality. Learned trial Magistrate has not considered the facts that accused persons 

were husband and wife and without pronouncing the divorce the private respondent 

claimed that he married accused Manjila Begum. The complainant has to establish 

that in existence of the first marriage accused Manjila solemnized her second 

marriage. The complainant has failed to establish that accused Manjila married again 

with the private respondent by examining the Munchi etc. Mere filing kabilnama is 

not sufficient to establish the marriage. Accused Sahidul committed no offence as he 

is living with his legally married wife. As trial Magistrate fails to appreciate the 

evidence on record properly; so, has prayed to set aside the judgment and order of 

conviction.  

 
14. On the other hand learned public prosecutor has submitted that the grounds taken 

by the accused persons in their memo of appeal cannot be treated as grounds for 

appeal. According to learned public prosecutor learned trial Magistrate correctly 
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appreciated the evidence on record and arrived at right decision.  

 
15. Learned counsel appearing for the private respondent has submitted that the 

appellants in ground no. 5 of their memo of appeal stated that appellant no. 1 got 

married with appellant no. 2 after getting divorce from her former husband 

Sahjahan Hussain Sk. So, the appellants themselves admitted solemnization of 

marriage with the complainant and subsequently by them. So, the trial Magistrate 

arrived at right decision convicting and sentencing the accused persons/appellant. 

So, has prayed to dismiss the appeal.  

 
16.  Learned trial Magistrate in his judgment cited two celebrated decisions of the 

Hon’ble Supreme Court passed in Babu Singh vs. State of Punjab 1964 (1) Crl. L. J. 

566 (SC) and Sarwan Singh Ratan Singh vs. State of Punjab, AIR 1957 SC 637 

whereby the Hon’ble Supreme Court observed that in a criminal trial the 

presumption of innocence is a principal of cardinal importance and so guilt of the 

accused must in every case be proved beyond all reasonable doubt. There is 

inevitably a long distance between “may be true” and “must be true.” Probabilities, 

however strong it cannot take the place of proof. So, let us discuss the relevant 

features of the prosecution evidence on record keeping in view the ingredients of 

substantive law, procedural law and law of evidence. 

 
17. Section 494 IPC deals with the offence of bigamy. To prove the charge under 

section 494 IPC the following ingredients require to be satisfied:  

i. the accused must have contracted first marriage;  

ii. he/she must have married again;   

iii. the first marriage must be subsisting;  

iv. the spouse must be living. 

 
18. The section itself provide three exceptions:  

i. continual absence of one of the parties for the space of seven years;  

ii. the absent spouse not having been heard of by other party as being alive within 

that time  

iii. and the party marrying must inform the person with whom he or she marries of 

the above fact.    
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19. The case in hand does not fall in any of the exceptions mentioned above. 

 

20. The evidence in chief given by the complainant/private respondent is nothing but 

reiteration of the complainant petition which shows that his marriage was 

solemnized with appellant Manjila Begum and she gave birth to a male child. One 

day when he was not at his residence appellant Manjila left his house. He filed a 

case and in that case statement of appellant Manjila was recorded by Judicial 

Magistrate and from that statement he came to know that appellant Manjila married 

appellant Sahidul though he had not divorced her. From his cross-examination it 

transpires that before registration of Kabilnama with him by appellant Manjila she 

was the wife of accused Sahidul. P. W. 2 simply corroborated the deposition of the 

complainant. 

 
21. From the evidence of the complainant it transpires that initially both the appellants 

were husband and wife. The complainant/private respondent has claimed that on 

31-01-2011 his marriage was solemnized with Manjila Begum by executing 

Kabilnama and they led conjugal life and were blessed with a male child. But on 26-

04-2013 accused Manjila eloped with the accused Sahidul. The complainant 

exhibited the kabilnama as Ext. 1. Now the pertinent question arises whether on the 

day of execution of Kabilnama (Ext. 1) accused Sahidul divorced accused Manjila 

Begum or not? If accused Sahidul did not divorce Manjila Begum and if the 

complainant married Manjila as claimed by him; his marriage with Manjila was void 

as per law. The complainant and his witness have stated nothing that at the time of 

registration of Ext. 1 accused Sahidul divorced his wife Manjila and thereafter he 

solemnized marriage with her. In cross-examination the defence put suggestion to 

the complainant that at the time of marriage the accused did not divorce Manjila 

which the complainant denied. But the complainant has failed to produce any 

evidence either oral or documentary that before execution of Ext. 1 Manjila was 

single. The complainant exhibited a certified copy of statement of accused Manjila 

which was recorded by Judicial Magistrate in connection with Dhubri P. S. Case No 

324/2013 under section 366/323 IPC as Ext. 3. On perusal the same it appears that 

while she was leading conjugal life with accused Sahidul the complainant used to 

visit her house. One day she went to the house of her father and on return to her 

husband’s house i.e. accused Sahidul, complainant by force compelled her to go 
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with him. Family members of the complainant convinced her to marry with the 

complainant. If the statement of the accused Manjila given in the Ext. 3 is taken 

true then it clears that while kbinnama was registered with the complainant she was 

not divorced by her husband Sahidul and her so-called marriage with the accused 

was nothing but a result of inducement. The complainant has not proved his 

marriage with the accused by examining the Munchi, or witnesses of the parties. As 

Munchi or witnesses were not examined in the trial Court; so, it is not known 

whether the marriage was solemnized as per Shariyat or not. To bring home a 

charge of bigamy it must be established the alleged prior marriage had been 

solemnized after due observance of rites and ceremonies. In the case in hand as the 

complainant admitted in his cross-examination that accused Manjila was the wife of 

accused Sahidul; he has to establish that the accused Sahidul divorced accused 

Manjila and thereafter he married her. But the complainant has failed to prove that 

accused Sahidul divorced accused Manjila. As there is no evidence of divorce; 

apparently at the time of execution of Ext. 1 accused Manjila was the wife of 

accused Sahidul and as such her marriage with the complainant is void. It is fact 

that accused Manjila was in the house of the complainant for few years and she 

gave birth to a male child. Whatever the reason the accused Manjila had been in the 

house of the complainant; but that cannot be treated that she was with the 

complainant with the status of his legally married wife.        

 

22. In view of the above discussion and observation I come to the safe conclusion that 

the complainant failed to establish that he married accused Manjila Begum as per 

law and hence it is held that the charge of bigamy against accused Manjila has not 

established beyond all reasonable doubt. 

 
23. So far charge of section 498 IPC against accused Sahidul is concerned as the 

complainant has failed to establish the charge of bigamy against accused Manjila; 

so, question of attracting section under section 498 IPC does not arise after all he 

kept his wife with him. 

 
24. In view of the above discussion and observation the impugned judgment and order 

passed by learned Additional Chief Judicial Magistrate, Dhubri is set aside. Accused 

persons/appellants are acquitted of the charges on benefit of doubt and they are set 
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at liberty.  

 
25. However the liability of the bailors will remain in force for next six months as per 

law.  

 
26. Return the case record of C. R. 8549/2013 along with a copy of the judgment of this 

Court to the Court of learned Additional Chief Judicial Magistrate, Dhubri.  

 
27. Given under my hand and seal of this Court today the 5th day of February 2019.  

 

       (D. Thakuria) 
       Sessions Judge, 
       Dhubri.  
 


