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J  U  D  G  E  M  E  N  T 

 

1. This Session case arises out of G. R. Case No. 823/2010 under section 302 IPC 

committed by learned Sub-Divisional Judicial Magistrate (S), Dhubri against accused 

Sangser Ali @ Samsher Ali @ Laden for allegedly committing murder to one Abul 

Hussain on 25-08-2010 at about 8.30 a.m. at village Mantrir Char Pt. II under South 

Salmara police station.   

 

2. The facts of the case, in brief, as revealed from the ejahar, are as follows: that on 

25-08-2010 at about 8.30 a.m. the accused, above mentioned, with others came to 

the house of Abul Hussain and the accused by means of a dagger stabbed said Abul 
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Hussain in his chest and killed him and also caused grievous injuries to one Nur 

Hussain and one Sumar Ali by means of a dagger.  

  

3. On the same day the complainant Sukur Ali filed a written ejahar at South Salmara 

Police Station where a case as South Salmara P. S. Case No. 139/2010 under 

sections 143/147/148/149/341/326/302 IPC was registered.  

 

4. The investigating officer started investigation, recorded the statements of the 

witnesses u/s 161 Cr. P. C., conducted the post mortem examination over the dead 

body of Abul Hussain, seized one dagger, prepared the sketch map of place of 

occurrence, arrested accused and produced him in the Court. After completing the 

investigation I. O. submitted charge sheet against the accused person to prosecute 

him under section 302 IPC.  

 
5. During investigation the accused was granted bail.  

 
6. Court process was issued against accused and in the event of his appearance he was 

allowed to remain on previous bail. After furnishing the copies learned Sub-Divisional 

Judicial Magistrate (S), Dhubri committed the case to this Court as the same was 

exclusively triable by the Court of Session. 

 
7. After perusal the case record and the case diary and hearing learned counsels of the 

parties formal charge under section 302 IPC was framed against the accused person. 

Charge so framed was read over and explained to the accused person which he had 

pleaded not guilty and claimed to be tried.  

 
8. Prosecution examined eight witnesses including Medical and Investigating Officers 

and closed the evidence.  

 
9. Officer-in-charge of South Salmara police station was examined as Court witness. 

 
10. After completion of the prosecution evidence, the statement of the accused person 

was recorded u/s 313 Cr. P. C. by putting questions to him from all incriminating 

evidence appearing against him on record and thereby giving him an opportunity to 

meet the same. In response to which, the accused person denied the allegations as 

well as evidence on record and also declined to adduce evidence in defence. 
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11. Heard argument advanced by learned counsels appearing for the parties and 

perused the evidence on record. 

 
FOLLOWING POINT HAS BEEN SET UP FOR DETERMINATION: 

 

Whether the accused on 25-08-2010 at about 8.30 a.m. at village Mantrir 

Char Pt. II under South Salmara police station committed murder to Abul 

Hussain and thereby he is liable to be punished under section 302 IPC? 

  

DISCUSSIONS ON THE POINT FOR DETERMINATION AND THE DECISION 

ARRIVED THEREON WITH REASONS: 

 
12. In order to ascertain the aforesaid points, let us discuss the relevant features of the 

prosecution evidence on record keeping in view the ingredients of substantive law, 

procedural law and law of evidence. 

 

13. To substantiate the charge framed against the accused the prosecution has 

examined eight witnesses. Among them P.W. 1 Sukur Ali is the complainant, P. W. 2 

Habija Khatun is the daughter-in-law of the deceased, P. W. 3 Sahera Bewa is the 

relative of the deceased, P. W. 4 Lal Mia & P. W. 6 Sumar Ali are independent 

witnesses. P. W. 5 Dr. Sibu Lal Nag is the medical officer and P. W. 7 Gaur Ch. Roy 

and P. W. 8 Jogendra Nath Deka are the investigating officers. 

 
14. The prosecution has exhibited the ejahar as Ext. 1, post mortem examination report 

of the deceased as Ext. 2, charge sheet as Ext. 3, seizure list as Ext. 4, sketch map 

of place of occurrence as Ext. 5, inquest report as Ext. 6 and dead body challan as 

Ext.7. 

 
15. Officer-in-charge of South Salmara police station Nur Uddin Ahmed was examined as 

Court witness who proved the extract copies of South Salmara  P. S. G. D. Entry No. 

382 and 383 dated 25-08-2010 as Ext. I and Ext. II respectively.  

 
16. The accused in his examination under section 313 Cr. P. C. simply denied the 

allegations levelled against him and also denied the evidence on record. The defence 

has declined to adduce evidence in defence. Plea of defence is total denial of the 

case.  
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17. Argument advanced by learned counsels for the parties: 

 
I. Learned Public Prosecutor B. Basumatary argued that the prosecution 

examined eight witnesses including medical and investigating officers and one 

witness was examined as Court witness. All the non-official witnesses 

supported the case of the prosecution. The prosecution produced the murder 

weapon in the Court during trial. The accused at broad day light in presence 

of the family members of the deceased and independent witnesses stabbed 

the deceased by means of a dagger in his chest. The medical Officer in his 

post mortem examination report has opined that the deceased received stab 

injury. The oral testimonies of the prosecution witnesses have been 

corroborated by each other. There is no ambiguity of the evidence of the 

prosecution witnesses. So, has prayed to hold the accused is guilty in the 

charge framed against him and after convicting impose adequate punishment 

to him.  

 
II. On the other hand learned defence counsel A. Hussain argued that the 

accused was a day labourer at the time of the alleged incident. At the 

relevant time he was engaged by BSF for erecting Indo-Bangla border 

fencing. One day, one Alom committed theft of a bullock of the accused and 

he complained before BSF. Then BSF personnel asked said Alom to return the 

bullock of the accused and being irritated, said Alom intended to kill the 

accused and then the deceased was trying to go away from the place of 

occurrence and fell down on a road which penetrated his chest and died. The 

accused was not involved with the incident. Death of Abul Hussain was 

nothing but an accident. The complainant who is the relative of Alom just to 

take revenge filed a false case against the accused. The allegation against 

the accused is serious in nature and it is the duty of prosecution to establish 

the same beyond all reasonable doubts which the prosecution has failed to 

establish. So, has prayed to acquit the accused person with honour.         

 
18. Before we proceed further it would be convenient to reproduce here the material 

parts of the oral testimonies of the prosecution witnesses for the purpose of proper 

appreciation. 

 
18.1 P. W. 1 Sukur Ali is the complainant. He has deposed that he knows 
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the accused and deceased Abul Hussain is his father. About seven years 

back at about 8/8.30 a.m. seeing a cow of accused grazing on their 

plantation, his father caught the cow for lodging the cow in the pound. 

The accused came to take away the cow and then an altercation ensued 

between the accused and his father. Suddenly the accused went to his 

house, brought a dagger and stabbed his father by means of the dagger in 

his left chest. At that time he was present inside of his house. Hearing 

cries of his father he went to the place of occurrence and saw that Sumer 

Ali and Nur Islam were trying to prevent the accused, but the accused 

assaulted them too. His father died within ten minutes on the spot. After 

killing his father, the accused surrendered at South Salmara police station. 

He lodged the ejahar at South Salmara P. S. Ext. 1 is the ejahar and Ext. 1 

(1) is his signature. In cross-examination he has stated that Alom is the 

husband of his daughter Supia. Sahera Bewa is the mother of Alom. He 

has denied the suggestion of the defence that accused informed GP 

President Hanif Ali, secretary Aynal Haque AP Member Osman Goni that a 

bull belonging to him was stolen away by Alom and his mother Sahera 

Bewa and sold it in Bangladesh. He has also denied the suggestion of the 

defence that to inquire the matter BSF personnel came to his house and he 

and his brothers physically assaulted the accused. He has also denied the 

suggestion of the defence that the accused ran away to his house to take 

shelter and then he and his brothers by entering into his house brought 

him out and in that process his father dashed against an iron rod and 

sustained injury. He has denied the suggestion of the defence that he had 

not disclosed before I. O. that seeing a cow of accused grazing on their 

plantation, his father caught the cow for lodging the cow in the pound. 

The accused came to take away the cow and then an altercation ensued 

between the accused and his father. Suddenly the accused went to his 

house, brought a dagger and stabbed his father by means of the dagger in 

his left chest. He found his father was lying on the ground and about 15 

persons were standing nearby. 

18.2 P. W. 2 Habija Khatun has deposed that she knows the accused.  The 

deceased Abul Hussain was her father-in-law. About seven years ago, one 

day, at around 08:00 a.m., seeing the cows of the deceased Abul Hussain 

grazing on the cultivation of the accused Samsher Ali, the accused 
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quarreled with the deceased. Thereafter, they went to their respective 

houses. After about ten minutes, the accused came to their house with a 

dagger (a sharp cutting weapon) and stabbed Abul Hussain just below his 

neck by means of the dagger. Abul Hussain died on the spot. Seeing the 

same, the son of Abul Hussain, namely Nur Islam, tried to apprehend the 

accused at which, the accused gave a blow on his hand and fled away. In 

cross-examination she has stated that Shah Alom is the son-in-law of the 

informant. Before the said incident, BSF personnel visited the place of 

occurrence. The accused complained to the BSF personnel that a bull 

belonging to him was stolen away by Shah Alom. The BSF personnel called 

both the sides to decide the matter. Shah Alom sought for some time to 

produce the bull. After the BSF personnel left, Abul Hussain called Shah 

Alom, Nur Islam and others. She does not know what happened 

thereafter. At that time, the work for constructing barbed wire fencing in 

the Indo-Bangla Border was going on. She has denied the suggestion of 

the defence that Abu Hussain, Shah Alom, Nur Islam and others went to 

the house of the accused at which, the accused took shelter inside his 

house, Abul Hussain and others then tried to enter into the house of the 

accused by breaking the door and Abul Hussain fell down on a piece of 

iron and sustained the alleged wound. Her house is situated on the back 

side of the house of the deceased Abul Hussain. House of Sukur is situated 

after about ten houses from her house. The police did not record her 

statement. She does not know who were present when Abul Hussain and 

the accused quarreled with each other. She was not present there. She 

has further denied the suggestion of the defence that the accused was not 

connected with the death of Abul Hussain. 

18.3 P. W. 3 Sahera Bewa has deposed that she knows the accused. The 

deceased Abul Hussain was her related father-in-law. On the day of the 

occurrence, the accused Samsher Ali and the deceased Abul Hussain 

quarreled over grazing of cows of the deceased Abul Hussain in the 

cultivation of the accused. Thereafter, Abul Hussain went to his house and 

while he was standing in front of his house, the accused went there with a 

dagger (a sharp cutting weapon) hidden under a scarf and stabbed Abul 

Hussain on the chest by means of the dagger. Abul Hussain died on the 

spot. In cross-examination she has stated that Shah Alom is her son who 
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married the daughter of the informant Sukur Ali. The accused complained 

to the BSF personnel that a bull belonging to him has went missing and 

the BSF personnel came to her house. After the BSF personnel left, Abul 

Hussain called Shah Alom, Nur Islam, Sumar Ali, Sabder Dewani and 

others.  She does not know what they discussed. After sometimes, she 

heard a hue and cry.  She has denied the suggestion of the defence that 

Abul Hussain, Shah Alom, Nur Islam and others went to the house of the 

accused at which, the accused took shelter inside his house, Abul Hussain 

and others then tried to enter into the house of the accused by breaking 

the door and Abul Hussain fell down on a piece of iron and sustained the 

alleged injury. The accused worked in the construction of barbed wire 

fencing in the Indo-Bangla border. She has denied the suggestion of the 

defence that the accused was not connected with the death of Abul 

Hussain.  

18.4 P. W. 4 Lal Mia has deposed that he knows both the accused and the 

deceased. On the day of the occurrence, while he was working in his 

house, he heard a noise in the house of the accused. Then he went to the 

house of the accused and saw that Abul Hussain was standing in front of 

his house and was talking with the father of the accused. The houses of 

Abul Hussain and accused Samsher Ali are adjacent to each other. In the 

meantime, the accused Samsher Ali came out from his house wearing a 

shawl and hiding a dagger under the shawl and stabbed the deceased Abul 

Hussain on his chest. Abul Hussain fell down and died on the spot. 

Thereafter, threatening the nearby people with the dagger, the accused 

fled away.   In cross-examination he has denied the suggestion of the 

defence that before the I. O. he did not tell that he went to the house of 

the accused and saw that the deceased Abul Hussain was standing in front 

of his house and was talking with the father of the accused. The president 

of their Gram Panchayat is Hanif Ali. Osman Goni is Anchalik Pancyat 

Member and Aynal Hoque is the Secretary of the Gaon Panchayat. He does 

not know what incident occurred in the morning. About eight families 

reside near the place of occurrence. Babul Ali, Abul Hussain, Aminul 

Hoque, Turab Ali etc. reside near the place of occurrence. There are seven 

houses in between his house and the house of the accused. The accused 

worked in the construction of the barbed wire fencing in the Indo-Bangla 



8 

 

border. He has denied the suggestion of the defence that the deceased 

Abul Hussain called the accused from the Indo-Bangla border, Abul 

Hussain, Shah Alom, Nur Islam and others went to the house of the 

accused to assault him at which, the accused took shelter inside his house, 

Abul Hussain and others then tried to enter into the house of the accused 

by breaking the door, at which Abul Hussain fell down on a piece of iron 

and sustained the alleged injury. 

18.5 P. W. 5 Dr. Sibu Lal Nag is the medical officer who conducted the post 

mortem examination over the dead body of Abul Hussain. He has deposed 

that on 26-08-2010, he was posted as a Sr. Medical & Heath Officer at the 

Dhubri Civil Hospital. On that day he performed the post-mortem 

examination on the dead body of one Abul Hussain, aged about 65 years 

of Montrirchar, part-II, under South Salmara P.S and recorded following 

observations:  

The deceased was an old healthy male. Rigor mortis present. The 

eyes were closed.  

He found one spindle shaped penetrating wound on the upper part of 

the left side of the chest. The size was 7 inch X 3 inch X 1 inch.  

The injury was ante mortem in nature.   

In his opinion, the death was caused by shock, due to profuse 

bleeding following the penetrating stab injury on the upper part of the 

left side of the chest as stated above.   

He has exhibited the post mortem examination report as Ext-2 and 

authenticated his signature thereon and marked the same as Ext. 2 (1). 

Ext-2 (2) is the signature of the then Joint Director of Health Services, 

Dhubri, which he can identify. In cross-examination he has stated that one 

may sustain such injury if one falls on an iron rod but, the same is a rare 

possibility. He performed the post-mortem examination on 26-08-2010, at 

01:10 p.m. The death occurred up to 48 hours before.  

18.6 P. W. 6 Sumar Ali has deposed that he knows both the accused and 

the deceased. About seven years ago, one day, at around 08:00/08:30 

a.m., while he was proceeding from his house towards Mantrirchar, in the 

house of the deceased Abul Hussain, he saw that the deceased Abul 

Hussain was standing in front of his house. In the meantime, wearing a 

shawl, the accused Sangsher Ali arrived there and stabbed below the neck 
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of Abu Hussain by means of a Chakoo (a sharp cutting weapon). Abul 

Hussain died on the spot. Seeing the same, he tried to prevent the 

accused. The accused then stabbed him on his left upper arm (showed a 

cut mark on the left upper arm) and he became unconscious. Abul Hussain 

died on the spot. Later on, he was shifted to the Dhubri Civil Hospital. In 

cross-examination he has stated that his house is situated at a distance of 

about three/four kilometers away from the place of occurrence. The Police 

recorded his statement. He does not remember what he told to the police. 

About eight/ nine persons assembled in the place of occurrence. There 

were sixty/seventy houses near the place of occurrence. He does not know 

the names of all of the house owners. He does not know why the accused 

assaulted the deceased. He has denied the suggestion of the defence that 

the deceased quarreled with the accused and the deceased fell down on 

an iron rod and sustained the alleged injury, the accused neither stabbed 

the deceased nor stabbed him and he had falsely implicated him and 

deposed falsely.   

18.7 P. W. 7 Gaur Ch. Roy is one of the investigating officers. He has 

deposed that on 28-06-2011, he was posted at the South Salmara Police 

Station as Officer In-charge. SI Jogendra Nath Deka investigated the case. 

As he was transferred, so, he took the responsibility of conducting the rest 

of investigation. Accordingly, he perused the case diary. I.O. Jogendra 

Nath Deka had already completed investigation. He had to collect the 

injury reports of injured Nur Islam and Sumar Ali. As per record, the 

injured took treatment at Dhubri Civil Hospital. He issued requisition, but 

Dhubri Civil Hospital failed to furnish the injury reports of the above 

mentioned injured persons. So, without the injury reports of the above 

mentioned injured persons, he submitted charge sheet against accused 

Sangser Ali @ Samsher @ Laden to prosecute against him  u/s 302 IPC. 

Ext-3 is the charge sheet and ext-3(1) is his signature.   

18.8 P. W. 8 Jogendra Nath Deka is the investigating officer. He has 

deposed that on 25-08-2010, he was working at South Salmara P.S. as 

Officer In-charge. On that day, at about 9:40 am he received a telephonic 

call from one Babar Ali of village Mantrirchar who informed him that on 

that day one Md. Hussain was killed. He opened South Salmara PS GDE 

No. 383 dated 25-08-2010 and moved to P.O. At 12:15 pm, he reached at 
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place of occurrence, inspected the place of occurrence and prepared 

sketch map of place of occurrence. He found the dead body of Abul 

Hussain in his compound. Inquest over his dead body was done by him. 

Statements of witnesses were recorded by him. Thereafter, the dead body 

of Abul Hussain was sent to Dhubri Civil Hospital for conducting Post 

Mortem examination. He found one Nur Islam, Sumar Ali and Sabder Ali in 

injured condition. He sent them to hospital for their treatment. On that 

day, one Sukur Ali lodged a written ejahar which he registered u/s 

143/147/148/149/341/326/302 IPC. On 27-08-2010, Sangser Ali @ Laden 

was arrested in connection with the case and a dagger was seized from 

him. He collected the post mortem examination report of deceased Abul 

Hussain. In the meantime, he was transferred, so he handed over the case 

diary to his successor. Ext-4 is the seizure list and Ext-4(1) is his signature. 

Ext-5 is the sketch map of place of occurrence and Ext-5(1) is his 

signature. Ext-6 is the inquest report and ext-6 (1) is his signature. Ext-7 is 

the dead body challan and ext-7(1) is his signature. In cross-examination 

he has deposed that one Babar Ali informed him about the incident over 

telephone, but he was not examined as witness. Phone number of Babar 

Ali has not written in the case diary. Hanif Ali, President of Fulkakata Gaon 

Panchayat and Osman Goni, Member of Anchalik Panchayat were not 

examined by him. On the day of incident, before the incident, personnel of 

BSF visited the house of the deceased, but he did not examine any of the 

BSF personnel about the incident. Shaha Alom was not examined by him. 

He has denied the suggestion of the defence that accused did not hand 

over any dagger to him. Witness Sukur Ali did not disclose before him that 

seeing a cow of the accused grazing of his plantation, his father caught the 

cow for lodging the cow in the pound. The accused Sangser then came to 

take away the cow and altercation ensured between his father and the 

accused. Suddenly accused went to his house, brought a dagger and 

stabbed his father on his left side of his chest. Witness Lal Miah did not 

disclose before him that he went to the house of the accused and saw that 

the deceased Abul Hussain was standing in front of his house and was 

talking with the father of the accused. He has denied the suggestion of the 

defence that he did not investigate the case properly. 

18.9 Court witness no. 1 Nuruddin Ahmed has deposed that he was 
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working as Officer-In-charge of South Salmara Police Station and as per 

direction of the court he produced the extract copies of GDE no. 382 dated 

25-08-2010 and 383 dated 25-08-2010. At that time, SI Jogendra Nath 

Deka was working as O/C, South Salmara PS. Vide GDE no. 382 dated 25-

08-2010 it appears that one Babar Ali S/O Ibrahim Ali of village Mantrirchar 

over phone informed the O/C, South Salmara PS that on that day at 

morning one Abdul Hussain S/O Biru Mollah of village Mantrirchar was 

murdered. Vide GDE no. 383 dated 25-08-2010 then O/C, Jogendra Nath 

Deka moved to P.O. for investigation. Ext-I is the extract copy of GDE no. 

382 dated 25-08-2010 and Ext-II is the extract copy of GDE no. 383 dated 

25-08-2010. Ext-I (1) and II(2) are his signatures. 

 

19. The complainant in his ejahar (Ext. 1) alleged that accused on 25-08-2010 at about 

8.30 p.m. stabbed Abul Hussain by means of a dagger. Court witness Nuruddin 

Ahmed has produced two extract copies of G. D. Entries of South Salmara P. S. 

namely 382 and 383 dated 25-08-2010 as Ext I and Ext. II. From the contents of 

Ext. I it appears that on 25-08-2010 one Babar Ali at about 9.40 a.m. over phone 

informed that on that day in the morning Abul Hussain was murdered. Vide Ext. II 

then O. C. South Salmara police station Jogendra Nath Deka moved to the place of 

occurrence. Jogendra Nath Deka (P. W. 8) who investigated the case in his 

deposition confirmed the same.  So far genuineness of Ext. I and II is concerned the 

defence raised no question. On the day of the incident the complainant Sukur Ali 

who is the son of the deceased filed the ejahar (Ext. 1) and the complainant proved 

the same by authenticating his signature thereon. So, from the contents of the 

ejahar and the extract copies of above mentioned G. D. Entries it appears that on 

25-08-2010 Abul Hussain was killed.  

 

20. As per prosecution, father of the complainant was killed by the accused by stabbing 

him on his chest by means of a dagger. On the other hand from the cross-

examination of non-official prosecution witnesses it appears that according to the 

defence the accused did not stab the deceased. The deceased fell on an iron rod and 

died. So the death of Abul Hussain is an admitted fact. The death of Abul Hussain 

was not natural. Post-mortem examination over the dead body of Abul Hussain was 

done by Dr. Sibu Lal Nag whom the prosecution examined as P. W. 5. The doctor 

found one spindle shaped penetrating wound on the upper part of the left side of the 
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chest of the deceased. The size of the wound was 7 inch x 3 inch x 1 inch. The injury 

was ante mortem in nature and according to the doctor the death was caused by 

shock, due to profuse bleeding following the penetrating stab injury on the upper 

side of the left side of the chest. During cross-examination the defence asked a 

question to the medical officer that whether one may sustain such injury if he falls 

on iron rod or not? The answer of the medical officer was positive; but according to 

him it is a rare possibility.  

 

21. From the evidence of medical officer and the post-mortem examination report (Ext. 

2) it is clear that the death of Abul Hussain was due to stab injury received by him in 

his left upper chest. The defence has also admitted the injury. But, according to the 

defence the injury was not caused by dagger as alleged by the prosecution; it was 

accidental and caused by a rod on which the deceased fell down.  

 
22. Now let us scrutinize the evidence on record to determine first whether the injury 

was caused by a dagger or a rod and second whether the injury was caused by the 

accused or the deceased fell on an iron rod? 

 
23. From the post-mortem examination report (Ext. 1) it appears that the injury received 

by the deceased was spindle shaped penetrating wound and the size of the injury 

was 7 inch x 3 inch x 1 inch. The size of the injury detected by the medical officer on 

the dead body of Abul Hussain shows that it was done by a pointed but flat weapon 

and for that reason the shape of the injury was spindle and size of the injury was 7 

inch x 3 inch and one inch deep. If the injury would have been caused by a rod, as 

claimed by the defence, the size of the injury might have been smaller and would 

have been round. The investigating officer immediately after the incident visited the 

place of occurrence and he detected no rod on the spot. His deposition shows that 

on 27-08-2010 accused was arrested and from him he seized a dagger vide Ext. 4 

seizure list. The defence simply put a suggestion to the investigating officer that the 

accused did not hand over any dagger to him which the investigating officer denied. 

Here the place of occurrence is also crucial.  From the oral testimonies of the non-

official prosecution witnesses it appears that the incident took place in front of the 

house of the deceased. The investigating officer prepared a sketch map of the place 

of occurrence (Ext. 5) and the defence does not challenge the same by asking 

appropriate question to the investigating officer. In Ext. 5 the investigating officer 

has shown the place of occurrence in front of the house of the deceased. The oral 
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testimonies of the non-official witnesses have been corroborated by the sketch map 

of place of occurrence so far place of occurrence is concerned. But the defence while 

cross-examined the non-official prosecution witnesses put a suggestion that on the 

day of the incident there occurred a quarrel between the parties and the accused run 

away from the spot to take shelter in his house and then the deceased and others 

trespassed his house, tried to brought the accused out from his house and in that 

process the deceased fell on a rod. The non-official prosecution witnesses denied the 

suggestion of the defence. From the suggestion of the defence it appears that the 

defence tires to show that the actual place of occurrence was the compound of 

accused; not in front the house of the deceased. But the defence has failed to 

establish the same. The oral testimonies of the non-official prosecution witnesses are 

consistent which has been corroborated by the sketch map prepared by the 

investigating officer on the day of the incident. There is no evidence in the case 

record that there was rod at the place of occurrence.  

 

24. After considering the evidence on record there is no iota of doubt that the deceased 

received a stab injury caused by a dagger; not by a rod as claimed by the defence.  

 
25. From the evidence of the complainant (P. W. 1) it appears that at the time of the 

incident he was inside of his house. Suddenly he heard cries of his father and he 

went to the place of occurrence. He saw Sumer Ali and Nur Islam were trying to 

prevent the accused and then the accused assaulted them too. The prosecution 

examined Sumer Ali as P. W. 6 who has deposed that on the day of the incident at 

about 8/8.30 a.m. he was going towards Mantrirchr from his house. He saw that in 

front of his house Abul Hussain was standing. In the meantime the accused wearing 

a shwal arrived at the spot and by means of a chakoo (a sharp cutting weapon) 

stabbed Abul Hussain below his neck. He tried to prevent the accused and then the 

accused stabbed him too. On the day of recording the deposition of Sumer Ali he 

showed the cut mark in his left upper arm. The investigating officer (P. W. 8) has 

deposed that he found Nur Islam, Sumer Ali and Sabder Ali in injured condition and 

sent them to Dhubri Civil Hospital for treatment. P. W. 7 Gaur Ch. Ray who filed the 

charge sheet (Ext. 3) has deposed that he issued requisition to Dhubri Civil Hospital 

for injury reports of the above mentioned injured persons; but Dhubri Civil Hospital 

failed to furnish the injury reports.   
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26. Undoubtedly Sumer Ali is the eye witness of the incident. From cross-examination of 

Sumar Ali it appears that his house is situated at a distance of about three/four 

kilometer away from the place of occurrence. Sumar Ali is in true sense an 

independent witness. The defence has failed to show his enmity with the accused 

that he would falsely implicate him. P. W. 4 Lal Mia is also an independent witness. 

He has also deposed that on the day of the incident the accused wearing a shawl 

came out from his house by hiding a dagger and stabbed Abul Hussain on his chest. 

Habeja Khatun (P. W. 2) and Sahera Bewa (P. W. 3) have also deposed that the 

accused stabbed Abul Hussain by means of a dagger.  

 

27. The defence though categorically cross-examined the prosecution witnesses; but 

failed to discard the oral testimonies of the prosecution witnesses, particularly the 

eye witnesses.  

 
28. After scanning the evidence on record it is clear that the accused caused the stab 

injury on the chest of the deceased by means of a dagger. 

 
29. Now the question arises as to why the accused stabbed the deceased by means of a 

dagger.  

 
30. From the evidence on record it appears that a cow of the accused was grazing on 

the plantation of the deceased. The deceased caught the cow for lodging it in the 

pound. Accused came to take away the cow and then there occurred quarrel 

between the accused and the deceased. On the other hand the accused claimed that 

one Alom who is the relative of the deceased was involved with the illegal trade of 

cow to Bangladesh. At the relevant time said Alom had stolen one of his bulls and he 

informed the matter to BSF as at that time he was working in the Indo-Bangla border 

for erection of barbed wire fencing. BSF personnel came to the house of Alom to 

inquire the matter and then there occurred quarrel between the parties.  

 
31. It is not known whether Alom had stolen the bull of the accused or not. But it is clear 

that the apple of discord between the parties was a cow or bull.  

 
32. The defence story, as appears from the suggestions put to the non-official 

prosecution witnesses, is that the deceased and his family members assaulted the 

accused and the accused to save his life ran to his house and the deceased and his 

family members chased him up to his house and in the meantime the deceased 
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accidently fell on iron rod which penetrated his chest and died. But to establish this 

story the defence has not adduce any evidence. On conclusion of the prosecution 

evidence and after recording the deposition of Court witness the statement of the 

accused was recorded under section 313 Cr. P. C putting all the relevant materials 

appearing against him. He simply denied the same. While he was asked whether he 

wants to say anything about the case then he simply stated that it was a false case. 

He has not disclosed as to why the complainant filed a false case against him. So, 

story of the defence has not established.  

 
33. In view of the above there is no iota of doubt that the accused stabbed Abul Hussain 

by means of a dagger on his chest which caused his death and the motive was to 

take revenge against the deceased of the quarrel which occurred between them just 

before the incident. 

 
34. Now let us scrutinize whether the act of the accused falls under the category of 

murder as defined under section 300 IPC or not.    

 
35. From the evidence on record it transpires that cause of death of Abul Hussain was 

due to stab injury on his chest by the accused. Without any hesitation it can easily 

be concluded that it was a culpable homicide. Except the exception laid down under 

section 300 IPC all culpable homicides are murder. In this case a human being i.e. 

the accused caused death of another human being. Before the incident there 

occurred quarrel between the parties regarding damaging cultivation of the deceased 

by a cow of the accused or stealing a bull of the deceased by one of the relatives of 

the deceased. Thereafter the accused went to his house and after few moments 

returned to the spot which was in front the house of the deceased by wearing a 

shawl. The incident took place in the month of August which is summer; but the 

accused wore a shawl. The intention of wearing shawl was to hide the dagger. The 

accused came near to the deceased and stabbed him on his chest. If the intention of 

the accused was just to cause hurt him he would have been given blow in other 

parts of the body of the deceased; but he stabbed him in the vital part of the body 

i.e. chest and everyone knows that if one received chest injury it will be fatal for that 

person. The accused gave only one stab to the deceased and that stab was sufficient 

to cause his death. While the accused stabbed the deceased other persons present 

there tried to resist him; but the accused attacked them too.  The mode of execution 

shows that the intention of the accused was to kill the deceased. There is no 
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evidence in the case in hand that the deceased provoked the accused at the time of 

the incident. After scanning the evidence on record it transpires that the case does 

not fall any of the exception mentioned under section 300 of IPC.   

 

36. In view of the above discussion and observation it is safely concluded that accused 

Sangser Ali @ Samsher Ali @ Laden committed murder to Abul Hussain on 25-08-

2010 at about 8.30 a.m. at village Mantrirchar Pt. II under South Salmara police 

station in the district of Dhubri as defined under section 300 of IPC. So, it is safely 

held that the prosecution is able to establish the charge under section 302 IPC 

against the accused beyond all reasonable doubt and hence accused is found guilty 

under said section and he is convicted accordingly. 

 
37. Heard accused/convict on quantum of sentence and his statement is recorded in 

separate sheet of paper which are tagged with case record.  

 
38. Heard learned counsels of the parties on quantum of sentence.     

 
39. Learned public prosecutor has submitted that the deceased was an old man about 65 

years and the accused is his neighbor. There might be dispute between the parties; 

but that dispute cannot permits the accused to take away the life of a person. The 

act of the accused/convict was not acceptable and if he is imposed lesser 

punishment wrong message will go to the society. So, learned public prosecutor has 

prayed to impose maximum punishment against the accused/convict prescribed by 

law.  

 
40. On the other hand, learned defence counsel has submitted that the accused is the 

only bread earner of his family. There was no criminal antecedent against the 

accused. So, has prayed to impose possible minimum punishment to him.   

 
41. Prescribed punishment under section 302 IPC is death or imprisonment for life, and 

shall also be liable to fine.  

 
42. The Hon’ble Supreme Court in catena of judgments has opined that the extreme 

penalty of death need not be inflicted except in gravest cases of extreme culpability. 

Life imprisonment is the rule and death sentence is an exception.  

 
43. In the case in hand, after considering its nature there is no iota of doubt that the 
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case does not fall under the category of rarest of the rare case and hence decide to 

pass following sentences. 

 
ORDER 

 
44. The prosecution is able to establish the charge against the accused Sangser Ali @ 

Samsher Ali @ Laden under section 302 IPC beyond all reasonable doubts and 

thereby it is held that the accused is guilty of causing murder of Abul Hussain and he 

is convicted under section 302 IPC.  

 

45. The accused /convict is sentenced to go rigorous imprisonment for life and also pay 

fine of Rs. 10,000/ (rupees ten thousand) in default rigorous imprisonment for 

another six months under said section. 

 
46. The period underwent during investigation and trial shall be set off as per law.  

 
47. Accused/convict is on bail; so, his bail bond is cancelled and he is taken into custody. 

 
48. Furnish free certified copy of the judgment and order to the accused person/convict 

as per provision of law forthwith.  

 
49. Furnish another copy of judgment and order to the District Magistrate, Dhubri and 

South Salmara-Mankachar district for information and necessary action, if any, from 

their side.  

 
50. Destroy the seized article after expiry of appeal or revision period. 

 
51. Return the case record of G. R. Case No 823/2010 to the committal Court with a 

copy of this judgment and order. 

 
Victim compensation. 

 
52. Undoubtedly next kiths of the deceased Abul Hussain are victims and his death 

caused void in their life and they are in shock. So, the victims are entitled to get 

compensation under the provision of section 357-A Cr. P. C. So, District Legal Service 

Authority, Dhubri is requested to make an enquiry and determine the victims and 

also determine appropriate amount of compensation to the victims as per victim 

compensation scheme and pay the same as early as possible.  
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53. The bench assistant is directed to provide the name and address of the complainant 

to the Secretary DLSA, Dhubri so that necessary enquiry can be done by the 

secretary DLSA, Dhubri.  

 

54. Send a copy of this judgment and order to the Secretary DLSA, Dhubri for 

information and necessary action.  

 
55. Given under my hand and seal of this Court this the, 11th day of February 2019. 

 

 

        (D. Thakuria)  

        Sessions Judge, Dhubri. 
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IN THE COURT OF SESSIONS JUDGE: DHUBRI 

 

SESS. CASE NO: 226/2016 

UNDER SECTION: 302 I.P.C. 

 

                                          STATE OF ASSAM 

                                                     VS. 

           SANGSER ALI 

 

A  P  P  E  N  D  I  X 

A. Prosecution exhibits:  

Ext.  1      : Ejahar   

Ext.  2   : Post mortem examination report. 

Ext.  3   : Charge sheet.  

Ext.  4  : Seizure list.  

Ext.  5  : Sketch map of P. O. 

Ext.  6  : Inquest report. 

Ext.  7  : Dead body challan. 

B.  Defence Exhibits  :  Nil.  

C.  Exhibits produced by the Court witness:  

     Ext. I  : Extract Copy of G. D. Entry No. 382 dated 25-08-2010. 

     Ext. II  : Extract Copy of G. D. Entry No. 383 dated 25-08-2010. 

          D. Prosecution   Witnesses: 

    P. W. 1:   Sukur Ali, 

    P. W.2 :   Habeja Khatun, 

    P. W.3 :   Sahera Khatun, 

    P. W.4 :   Lal Mia, 

    P. W.5 :   Dr. Shibu Lal Nag,  

    P. W.6 :   Sumar Ali,  

    P. W.7 :   Gaur Ch. Ray &  

    P. W.8 :   Jogendra Nath Deka.  

            E. Defence Witness: Nil. 

            F. Court Witness:  

      C. W. 1 : Nuruddin Ahmed.         (D. Thakuria )  

        Sess. Judge, Dhubri.  


