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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.180/2014

Parties:-

Fasitan Bibi
W/O: Late Anowar Hussain
VILL: Burirmarai
P.O: Kismathashdaha (Kalarhat)
P.S: Gauripur
Dist: Dhubri, Assam

..Claimant

Vs.

1.Osman Ali (Driver)

S/O: Sheikh Rahmat Ali

VILL: Mouwatari

P.O. & P.S: Chapar

Dist: Dhubri, Assam

2.Rajabul Hoque (Owner)
S/O: Saban Ali
VILL: Kismat Pur
P.O: Baladmari
P.O. & Dist: Goalpara

3.The Oriental Insurance Company Limited
Branch Office, Goalpara
Agia Road, Goalpara
P.S. & Dist: Goalpara, Assam
Represented by its Branch Manager
Dhubri Branch
D.K. Road, Dhubri ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-
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Sri Mirza Khan, Advocate for the claimant

OP No.1 & 2 represented by them without engaging any counsel

Sri Sujit Kumar Saha, Advocate for OP No.3

Date of Argument:   18-12-2018

Date of judgment:   13-02-2019

Judgment 

This claim petition has been filed by the clamant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor vehicular

accident  which  occurred  on  02-05-2013  at  11:00  P.M.  on  NH-37  at

Mokori near Jubiliant Hotel.
Claimant’s case in brief  is that on 02-05-2013 at about

11:00 P.M.  husband of  the  claimant  No.1  was  working  as  a  mason

working at Salang, Meghalaya and his family members were residing at

village Burirmarai under Gauripur P.S. in the district of Dhubri, Assam

for  which  deceased  used  to  stay  at  Salang,  Meghalaya.   Claimant

further  stated  in  his  claim  petition  that  on  02-05-2013  deceased

Anowar Hussain started his journey from Salang, Meghalaya towards

Dhubri by Bolero Camper vehicle bearing registration No.ML-07-B/2076

and while the said vehicle reached at Makari on NH-31 under Goalpara

P.S. suddenly an accident took place due to rash and negligent driving

of the alleged vehicle by the driver of the offending vehicle.  Claimant

further stated in her evidence on affidavit that due to the aforesaid

accident deceased sustained multiple grievous injuries and admitted at

Goalpara Civil  Hospital on 02-05-2013 at about 11:55 P.M. on police

requisition  and concerned doctor  of  Goalpara  Civil  Hospital  referred

him to GMCH, Guwahati for better and emergency treatment and on

13-05-2013  victim  died  at  GMCH,  Guwahati.   Claimant  side  further

stated in her claim petition that in connection with the accident a case
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was registered in Goalpara P.S. vide Goalpara P.S. Case No.205/13 U/s.

279/304-A/338 IPC and deceased is the only earning member of their

family.  At the time of death deceased left behind following persons as

successors  /  legal  heirs,  namely,  Oman Faruk  (Son)  aged about  10

years a student of Class-V, Farizul Hoque (Son) aged about 8 years a

student  of  Class-III,  Anisa  Khatun  (Daughter)  aged about  6  years  a

student  of  Class-I,  Monisa  Khatun  (Daughter)  aged  about  2  years,

Fasifan  Bibi  (Wife)  aged about  30  years,  Mobarak  Ali  (Father)  aged

about 60 years and Momena Khatun (Mother) aged about 55 years.  All

of them are depending upon the income of the deceased.  
In respect of the aforesaid accident an FIR was registered

in Goalpara P.S. vide Goalpara P.S. Case No.208/13 U/s. 279/304-A/338

IPC.  Claimant prayed before the Hon’ble Court to award compensation

amounting  to  Rs.  15,00,000/-  along  with  interest  from  the  date  of

institution of this case till realisation.
On receipt of this claim petition filed by the claimant an

MAC Case  was  registered  and  summon was  issued to  the  opposite

parties.  On receipt of summon issued from the court OP No.1 driver of

the offending vehicle and OP No.2 owner of the offending vehicle had

appeared and submitted written statement.  The main contentions of

the written statement submitted by OP No.1 & 2 are as follows:
That  there  is  no  cause  of  action  for  the  claim petition

against  the  answering  OP,  that  the  case  is  not  maintainable  in  its

present form and manner, that answering OP No.2 is the registered

owner  of  the  aforesaid  vehicle  No.ML-07-B/2076  and  answering  OP

No.1 is the driver of the offending vehicle having valid driving license

and driving license was also valid covering the date of accident, that

the accident did not occur due to rash and negligent driving by the

driver of the offending vehicle, that the answering OP No.1 & 2 was not

liable to pay any sorts of compensation to the claimant as the vehicle

was duly insured and insurance policy was also valid covering the date

of  accident  and  accident  took  place  within  the  validity  period  of

insurance.   OP prayed before the  Hon’ble  Court  to  exonerate them

from liability to pay any compensation to the claimant.
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OP No.3  insurer  of  the  offending  vehicle  had  appeared

through  his  counsel  and  submitted  written  statement.   The  main

contentions of written statement submitted by OP No.3 are as follows:
That the claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be rejected, that claim

petition is barred by principle of estoppels, waiver and acquiescence,

hence it is liable to be dismissed, that claim petition suffers from defect

of non-joinder and mis-joinder of necessary parties, that the answering

OP  does  not  admit  the  alleged  accident  and  also  denied  that  the

alleged accident was caused due to rash and negligent driving of the

driver of the offending vehicle, that the allegation made against the

claimant is liable to be dismissed, that the accident, if any might have

been caused due to negligence contributed by the deceased for which

OP insurance  company  is  not  liable  to  pay  any  compensation.   OP

insurance company prayed before  the Hon’ble  Court  to  dismiss  the

claim petition with cost.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.ML-07-B/2076

(Bolero Camper) and due to the said accident husband

of the claimant No.1 died?
2 Whether the offending vehicle was insured with M/s.

Oriental  Insurance  Company  Limited  at  the  time  of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO.1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimant side are briefly discussed.
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CW-1  Fasitan  Bibi  wife  of  late  Anowar  Hussain  in  her

evidence on affidavit had stated that she is the claimant of the instant

case and she is the wife of the deceased who died on 03-05-2013 due

to accident caused by rash and negligent driving by the driver of the

offending  vehicle  bearing  registration  No.ML-07-B/2076  and  as  such

she  is  well  acquaintance  with  the  facts  and  circumstances  of  the

instant  case.   Claimant  further  stated  in  her  claim  petition  that

deceased Anowar Hussain was her husband and he was a mason by

profession and he was the only earning member of the family.   She

further stated in her evidence on affidavit that claimant side had left

behind  the  following  legal  heirs,  namely,  Mobarak  Ali  father  of  the

deceased, Momena Khatun mother of the deceased, Fasitan Bibi wife of

the deceased, Oman Faruk aged about 13 son of the deceased, Farizul

Hoque  aged  about  13  years  son  of  the  deceased,  Anisa  Khatun

daughter  of  the  deceased  and  Monisa  Khatun  daughter  of  the

deceased and deceased was the only earning member of the family

and  due  to  his  demise  entire  family  of  the  claimant  was  suffering

financial hardship.  He further stated in his evidence on affidavit that

deceased used to stay at Shiyang.  She further stated in her evidence

on affidavit that for the purpose of this service deceased used to stay

at  Meghalaya  and he  used to  maintain  his  family  by  working  as  a

mason.  She further stated in her evidence on affidavit that on 02-05-

2013 her deceased husband was coming from Slang in the state of

Meghalaya to  Dhubri  by Bolero  Camper  vehicle  bearing  registration

No.ML-07-B/2076 and while the said vehicle reached at Makri on NH-37

under Goalpara P.S.  the driver of the offending vehicle met with an

accident  due  to  rash  and  negligent  driving  by  the  driver  of  the

offending vehicle.  As a result her husband sustained grievous injuries

including head injury with cervical spine injury.  She further stated in

her evidence on affidavit that police personal of nearby police station

rushed to the place of occurrence and recovered the victim from the

place of occurrence and brought the deceased along with other victim

to Civil  Hospital, Goalpra for providing necessary medical treatment.

He  further  stated  in  his  evidence  on  affidavit  that  deceased  was
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admitted at GMCH, Guwahati on 03-05-2013.  She further stated in her

evidence on affidavit that during the course of treatment she spent an

amount of Rs. 2,00,000/- for selling a part of her residential plot but

unfortunately she could not able to save her husband.  Claimant side

had  exhibited  some  documents.   Ext-1  is  the  certificate  regarding

cause of death issued by authority of GMCH, Guwahati, ext-2 is the P.M.

Report, ext-3 is the certified copy of FIR, ext-4 is the certified copy of

Charge Sheet, ext-5 is the certified copy of Seizure List, ext-6 is the

copy of GD entry dated 02-05-2013.  She further stated in her evidence

on affidavit that her deceased husband was a mason by profession and

used to earn Rs. 9,000/- per month by working as a mason in the state

of  Meghalaya.   She further  stated in  her  evidence on affidavit  that

deceased left behind his parents, wife and four children as legal heirs

and claimant side in her evidence also exhibited income certificate of

the deceased and also voter identity card vide ext-8 and 9.  Ext-10 is

the  school  certificate  of  Omar  Faruk,  ext-11  is  the  school  leaving

certificate of Farizul Hoque, ext-12 is the school leaving certificate of

Anisa Khatun, ext-13 is the birth certificate of Monisa Khatun.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in her cross examination she had

stated that she had filed this claim petition for getting compensation

after  the  death  of  her  husband.   She  further  stated  in  her  cross

examination that accident took place in Goalpara and she had received

information over  phone.   She denied in  her  cross  examination that

accident took place due to negligence of her husband.  She further

stated  in  her  cross  examination  that  offending  vehicle  was  not  a

passenger vehicle and it was a goods carrying vehicle and as such she

is not entitled to get any compensation from insurance company.  She

further stated in her cross examination that it is not a fact that she is

not entitled to get any compensation for treatment of her husband.

She denied in her cross examination that she did not incur expenditure

amounting to Rs. 2,00,000/- for treatment of her husband.  She further

stated in her cross examination that she had not submitted copy of

insurance policy in the court and driving license of the driver in the
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court.  She denied in her cross examination that driver of the offending

vehicle did not have valid driving license at the time of accident and as

a result of the same she is not entitled to get any compensation from

the owner of the vehicle nor from the insurer of the vehicle.
In this case claimant side had examined only one witness.

OP insurance company had adduced one witness.  
Heard argument on behalf of both sides.
In this case both sides have submitted written arguments

with a copy to other sides.
Claimant side in his written argument had mentioned that

deceased was a mason by profession and he was working at Salong,

Meghalaya and was the only earning member of the family.  Claimant

side further stated in written argument that on 02-05-2013 deceased

Anowar  Hussain  started  his  journey  from Salong  towards  his  home

town  at  Dhubri.   Claimant  further  stated  in  written  argument  that

claimant had caught a vehicle vide registration No.ML-07-B/2078 and

while the offending vehicle reached at Makri due to rash and negligent

driving by the driver of the offending vehicle, the aforesaid  accident

took place and victim sustained grievous injuries.  After the accident

victim  was  taken  to  Goalpara  Civil  Hospital  for  necessary  medical

treatment and later victim was admitted at GMCH, Guwahati on 03-05-

2013.  Claimant side further stated in his written argument that victim

sustained  severe  head  injury  with  cervical  spine  injury  and  victim

Anowar Hussain was under treatment at  GMCH, Guwahati  for  about

three  days  and  later  victim  was  admitted  in  a  Nursing  Home  at

Guwahati  for  better  treatment.   Claimant  side  further  stated  in  his

written  argument  that  as  claimant  was  unable  to  bear  huge

expenditure  for  private  nursing  home,  claimant  has  shifted  her

husband i.e. Anowar Hussain at GMCH, Guwahati for medical treatment

and victim named Anowar Hussain succumbed to his injuries in GMCH,

Guwahati  on  13-05-2013  and  claimant  spent  an  amount  of  Rs.

2,00,000/- for medical treatment of deceased Anowar Hussain before

his death.  Claimant side further stated in his written argument that to

meet  the  huge  expenditure  claimant  side  had  sold  a  part  of  her

residential land to meet the medical expenditure.  
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P.M. examination of the deceased was conducted on 14-

05-2013 and after that dead body was brought to their residence and

buried at Community Graveyard as per Muslim Custom and religious

rites.   Deceased  left  behind  following  legal  heirs  as  dependents,

namely,  Mobarak  Ali  aged  about  72  years  father  of  the  deceased,

Momena  Khatun  aged  about  60  years  mother  of  the  deceased,

Fasibhan Bibi wife of the deceased, Oman Faruk, Farizul Hoque, Anisa

Khatun and Monisa Khatun all  are minor sons and daughters of  the

deceased.  Claimant side further stated in their written argument that

deceased was only bread earner of their family and deceased used to

earn Rs. 9,000/- per month through his profession as mason.  Claimant

side got information about the accident from the co-passengers of the

offending vehicle and later on one relative named Daib Ali had lodged

an FIR before the I/C Nara Narayan O/P on 19-05-2013 and concerned

I/C had forwarded the FIR to O/C Goalpara P.S. for registration and O/C

Goalpara P.S. had registered a case vide Goalpara P.S. Case No.208/13

U/s.  279/304-A/338 IPC and concerned I/O after  proper investigation

has  submitted  Charge  Sheet  against  the  driver  and  owner  of  the

offending vehicle bearing registration No.ML-07-B/2076.  Claimant side

further stated in their written argument that vehicle in question was

insured with Oriental  Insurance Company Limited and accident took

place within validity period of insurance, hence OP insurance company

is liable to pay compensation to the claimant.
Oriental  Insurance  Company  Limited  in  their  written

argument had mentioned that offending Bolero Camper vehicle No.ML-

07-B/2076 has struck from behind the going truck with speed and they

have  mentioned  in  the  written  argument  that  truck  is  a  necessary

party in the instant claim case.  In the instant submission is beyond

pleadings  by  Oriental  Insurance  Company  Limited.   The  Oriental

Insurance Company Limited cannot take plea at the stage of argument

which is beyond their pleadings.  Investigating officer has investigated

the case and after completion of investigation has submitted Charge

Sheet before the learned CJM, Goalpara against the offending vehicle

bearing  registration  No.ML-07-B/2076  and  in  the  said  charge  sheet
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concerned I/O did not implicate any other vehicle except the Bolero

Camper vehicle i.e. the offending vehicle.
Claimant  side  through  their  evidence  as  CW-1  had

exhibited  lists  of  documents,  namely,  ext-1  certified  copy  of  death

certificate issued by GMCH, Guwahati, ext-2 is the P.M. Report, ext-3 is

the certified copy of FIR, ext-4 is the certified copy of Charge Sheet,

ext-5 is the certified copy of Seizure List, ext-6 is the copy of GD entry,

ext-7 is the Income Certificate of the deceased, ext-8 and  9 are the

Voter Identity Cards, ext-10 is the School Certificate of Omar Faruk,

ext-11 is the School Certificate of Farizul Hoque, ext-12 is the School

Certificate of Anisa Khatun, ext-13 is the Birth Certificate of Momisa

Khatun.
Claimant side further stated in their written argument that

claimant side had proved the P.M. Report, as per P.M. Report age of the

deceased at  the  time of  his  death  was  30  years  and as  per  claim

petition age of the deceased was mentioned as 35 years.  CW-1 i.e.

claimant had proved the income of the deceased by submitting income

certificate  of  the  deceased  as  ext-7  wherein  it  is  mentioned  that

deceased used to earn Rs. 9,000/- per month.
Evidence of the claimant also proved that deceased was

the only bread earner of their  family.   CW-2 another witness of  the

claimant  had  proved  the  medical  expenditure,  advice  slip,  medical

reports from ext-14 to ext-89.  From the aforesaid exhibits it is clear

that claimant had spent Rs. 1,01,950/- only for medical expenditure of

deceased Anowar Hussain before his death.
In the instant case OP insurance company had adduced

one  DW  i.e.  Administrative  Officer  of  Oriental  Insurance  Company

Limited.   As  per  DW-1  the  offending  vehicle  was  not  a  passenger

carriage vehicle and driver wilfully breach the terms and conditions of

policy.  Deceased travel in the said vehicle as gratuitous passenger of

the goods carriage vehicle.  Copy of the registration certificate of the

offending vehicle has also enclosed.  Driver of the offending vehicle

carrying beyond permit condition, hence it is a clear case of breach of

terms and conditions of the policy.  Ext-A is the certified copy of the

policy.  
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DW-1  in  his  cross  examination  by  the  counsel  of  the

claimant side had mentioned that he has not personally investigated

this case and he has not visited the place of occurrence and concerned

police  station.   Offending  vehicle  is  insured  with  Oriental  Insurance

Company Limited, Goalpara Branch.  He further admitted in his cross

examination  that  he  had  submitted  certified  the  copy  of  insurance

policy in the court.  DW-1 also admitted in his cross examination that

Branch Manager is the authority to issue certified copy and ext-A which

was exhibited earlier as copy of insurance policy was not separately

certified by the concerned officer of the head office.
DW-1  also  admitted  that  insurance  company  did  not

examine the DTO who issued registration certificate of the offending

vehicle  and  hence  failed  to  prove  whether  offending  vehicle  was  a

goods carriage vehicle or passenger vehicle.  DW-1 denied in his cross

examination that he has no authority to issue certified copy and as

such ext-A has no legal value.
In  the  instant  case  OP  insurance  company  has  also

submitted  written  argument.   The  main  contentions  of  the  written

argument submitted by OP insurance company are as follows.
That instant case arose from the alleged accident which

took place on 02-05-2013 involving one Bolero Camper vehicle bearing

registration  No.ML-07-B/2076  and  the  truck.   Claimant  side  did  not

implicate  owner,  insurer  of  the  truck  as  parties  in  this  case.   OP

insurance company further stated in their written argument that on 02-

05-2013 while husband of the claimant along with 10 labourers were

coming from Salong, Meghalaya towards Dhubri by a Bolero Camper

vehicle bearing registration No.ML-07-B/2076 at about 11:00 P.M. when

the said vehicle reached at  Makri  under  Goalpara P.S.  suddenly  the

offending Bolero Camper vehicle struck the truck and as a result of the

said  accident  husband  of  the  claimant  sustained  multiple  grievous

injuries including head injury.  OP insurance company further stated in

his written argument that on receipt of summon issued from the court.

OP insurance company had submitted written statement denying the

accident and also denied the income of the alleged deceased to have

been  drawn  at  the  time  of  accident  apart  from  other  legal  and
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substantial question of law.  OP insurance company further stated in

their written argument that owner and driver as OP No.1 and 2 have

filed  their  written  statement  wherein  in  para-4  they  denied  the

contents of para-22 of the claim petition.  
 OP  insurance  company  further  stated  in  their  written

argument  that  the  accident  has  been  caused  due  to  negligence

contributed by the insured for his own act or the injured / deceased

was  the  passenger  of  the  offending  Bolero  Camper  vehicle  (goods

vehicle) and owner of the vehicle carry passengers that accident if any

has been occurred due to negligence contributed by the insured or

caused of the driver of the offending vehicle by way of overloading of

passengers which is not permissible under the M.V. Act and violation of

the terms and conditions of the insurance policy as such OP insurance

company  cannot  be  held  responsible  towards  any  claim  and

compensation, if any, is awarded it is to be paid by the owner of the

vehicle. 
OP  insurance  company  further  stated  in  their  written

argument that CW-1 in his cross examination admitted that he did not

personally  witness  the  accident  and  also  admitted  that  he  got  the

information about the accident over telephone.  CW-1 also admitted in

his  cross  examination  that  alleged  offending  vehicle  was  not  a

passenger carrying vehicle and he has not submitted extract copy of

GD entry in the court.  CW-1 i.e. claimant herself also admitted that

she  did  not  file  any  documentary  proof  to  prove  the  profession  or

income of the deceased.  
CW-2 Mobarak Ali father of the deceased admitted in his

cross examination that he did not personally witness the accident and

accident had occurred at 11:00 P.M. and he got the information about

the  alleged  accident  at  12:00  mid  night.   CW-1  also  admitted  at

present she is now 75 years old and she married the victim 20 years

back and his eldest son is now 50 years old.  Age mentioned in the P.M.

Report is not real and actual age of the victim cannot be ascertained

through P.M. Report only but age is determined not through P.M. Report

alone but other corroborated evidence.  Claimant side could not prove

the income of the deceased.  Only one Panchayat Certificate issued by
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the G.P. being submitted in this case as ext-7 but claimant side did not

exhibit the said document by producing author of the certificate as a

witness in this case.  That the instant case was filed by the claimants

U/s. 166 of M.V. Act while for fault liability rash and negligent driving

have  to  be  proved  by  the  claimant  which  is  mandatory  under  this

section of M.V. Act.
In  the  instant  case  there  was  no  rash  and  negligent

driving on the part of the driver of the offending vehicle.   Although

claimant side had adduced two witnesses in this case namely CW-1

and CW-2 but both the witnesses were not eye witness of  the said

accident.   They have admitted in their  cross examination that  they

have not witnessed the accident.  OP insurance company has cited a

decision of Hon’ble Supreme Court as reported in AIR 2012 SC Page

1918 Surendar Kumar Arora & Another v Manoj Bisla & Another decided

in Civil Appeal No.2943 of 2012 decided by Hon’ble Supreme Court on

20-03-2012.
Motor  Vehicles  Act  –  Section  163-A  and  section  166  –

Accident – Claims for compensation filed by parents of the deceased

U/s. 166 not U/s. 163-A – Negligent driving by driver of the vehicle was

on the claimants – Failure to discharge by adducing cogent evidence –

Rejection of claim filed by the claimant U/s. 166 of M.V. Act was proper.
In the said citation Hon’ble Supreme Court held that Motor

Accident Claims Tribunal if petition filed by the parents U/s. 166 of M.V.

Act based on the evidence of the driver of the vehicle, respondent No.1

herein has come to the conclusion that driver of the offending vehicle

was not driving the vehicle in a rash and negligent manner.  In lieu of

the  aforesaid  finding  and  conclusion  Tribunal  was  of  the  view  that

insurance  company  cannot  be  held  liable  of  paying  compensation

amount to the parents of the deceased person.
Learned  counsel  on  behalf  of  insurance  company  had

cited another decision of Hon’ble Supreme Court as decided in Special

Leave Appeal No.31406 of 2017 M.S. Middle High School (Petitioner) v

HDFC  Ergo  General  Insurance  Company  Limited  &  Others

(Respondents) decided by Hon’ble Supreme Court on 22-11-2017.  In

the said case Hon’ble Supreme Court held that once there is a breach
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of conditions of policy the liability cannot be fastened on the insurer.

The High Court had relied upon the decision of this court in National

Insurance Company Limited v Challa Bharathamma & Others 2004 (8)

SC Page 567.  New India Assurance Company Limited v Asha Rani &

Others  2003  (2)  SC  Page  223  and  another  citation  of  National

Insurance Company Limited v Nocolleta rohtagi & Others 2002 (7) SC

7456.  In the said citation Hon’ble Supreme Court held that even if

there was breach of policy condition the insurance company is liable to

pay the compensation to the claimant.
OP  insurance  company  has  cited  another  decision  of

Hon’ble Supreme Court as published in AIR 2009 SC Page 626 General

Manager,  United  India  Insurance  Company  Limited  (Appellant)  v  M.

Laxmi & Others decided by Hon’ble Supreme Court on 14-11-2008.  In

the said citation Hon’ble Supreme Court  had given some guidelines

regarding gratuitous passengers.
Liability of insurers – Death of pillion rider – High Court by

the  impugned judgment  relied on the  circular  of  the  Tariff  Advisory

Committee held that liability of the insurer was there circular dated 02-

06-1986 reference to comprehensive insurance policy – Policy in the

instant case was an Act policy – Held that in view of the law laid down

in New India Assurance Company Limited v Asha Rani & Others 2002

and United India insurance Company Limited, Simpa v Tilak Singh &

Others (2006).  The order of the High Court is clearly unsustainable and

set aside.  In the said citation Hon’ble Supreme Court held that the

Circular  given  by  the  Tariff  Advisory  Committee  is  related  to  the

comprehensive policy and not related to Act policy.  The said circular

referred  to  compensation  payable  to  pillion  rider  in  case  of

Comprehensive Insurance Policy.  The circular has no relevance so far

as Act policy are concerned and it is related only the Comprehensive

policy.   There  is  no  dispute  that  the  circular  dated  02-06-1986

reference  to  Comprehensive  Policy.   It  is  categorically  stated  that

standard form of motor cycle should cover liability to pillion rider in

case of Comprehensive Policy.
I  have perused the evidence adduced by claimant  side

minutely and also exhibited documents and also evidence adduced by
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the OP insurance company.  Ext-1 is the death certificate & ext-2 is the

P.M. Report.  As per death certificate which is exhibited in this case as

ext-1 that deceased died due to severe head injury with cervical spine

injury.  As per P.M. Report age of the deceased at the time of accident

was 30 years.  Claimant side has exhibited FIR in this case vide ext-3

which was filed by one Diab Ali.  As per FIR alleged accident took place

on  02-05-2010.   As  per  FIR  deceased  along  with  10  persons  were

coming  from  Salang,  Meghalaya  towards  Dhubri  through  a  vehicle

bearing  registration  No.ML-07-B/2076  (Bolero  Camper)  and  due  to

negligent driving by the driver of the offending vehicle, the vehicle met

with an accident.  Claimant side had exhibited Charge Sheet in this

case as ext-4.  As per Charge Sheet name of the driver of the offending

vehicle is Osman Ali.  In the claim petition also claimant has mentioned

the name of  the driver  is  Osman Ali.   As per  Seizure List  which is

exhibited in this case as ext-5 that offending vehicle was insured with

OP No.3 i.e. Oriental Insurance Company Limited and insurance policy

is valid covering the date of accident.  Hence permit, fitness certificate

and D/L of the driver of the offending vehicle, insurance policy of the

vehicle is valid covering the date of accident.  
 Claimant  side  had  mentioned  in  his  claim petition  that

monthly income of the deceased was Rs. 9,000/- but in this respect

claimant  side  had  exhibited  ext-7  document  issued  by  President,

Dumardaha G.P.  In the said certificate was not proved by the claimant

side properly as author of the said certificate was not produced in the

court to prove the exhibited document.  As claimant could not prove

the income of the deceased properly, so income of the deceased is

treated notionally at Rs. 4,000/- per month and accordingly his annual

income comes to Rs. 4,000/- X 12 = Rs. 48,000/-.
As deceased had left behind his widow, parents and their

four minor children, in total, seven dependents, so 1/5th of income of

the deceased is  to be deducted on the head of  personal  and living

expenses.
Now, 1/5th of Rs. 9,600/- and after deducting Rs. 9,600/-

from Rs. 48,000/- it comes to Rs. 38,400/-.
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In the aforesaid case claimant side in his claim petition

had mentioned that age of the deceased at the time of his death was

35 years but father of the deceased who is examined in this case as

CW-2.  As per claim petition claimant had mentioned in column No.3 of

the claim petition that age of the deceased at the time of death was 35

years but in the P.M. Report which is exhibited in this case as ext-2 age

of the deceased was mentioned as 30 years.  So, age mentioned in the

claim petition filed by the wife of the deceased is more authentic.  So,

age of the deceased at the time of accident is treated as 35 years at

the time of  his death.   So, as per decision of the Hon’ble Supreme

Court in the case of Civil Appeal No.3483 of 2008 Smti Sarla Verma &

Others  v  Delhi  Transport  Corporation  Limited  &  Others  decided  by

Hon’ble  Supreme  Court  on  15th April,  2009,  multiplier  16  will  be

applicable in this case. 
Now,  multiplying  Rs.  38,400/-  by  the  appropriate

multiplier 16, it comes to Rs. 6,14,400/-.

Claimant side has also drawn the attention of Tribunal by

submitting decision of Hon’ble Supreme Court as published in 2017 (4)

TAC 673 SC National Insurance Company Limited (Petitioner) v Pranay

Sethi & Others (Respondents).  In the said case Hon’ble Supreme Court

gave some guidelines how to calculate compensation in a MAC case, in

the conventional heads.  As per said decision claimant is entitled to get

compensation  under  the  head  of  loss  of  estate  amounting  to  Rs.

15,000/-, as claimant had lost her husband so claimant side is entitled

to  get  Rs.  40,000/-  under  the  head  of  loss  of  consortium and  Rs.

15,000/- under the head of funeral expenses.  As deceased is a self-

employed or in a fixed salary, additional 40% of the established income

is to added as deceased was below 40 years.

Now, 40% of Rs. 6,14,400/- is Rs. 2,45,760/- and adding

Rs. 2,45,760/- to Rs. 6,14,400/- it comes to Rs. 8,60,160/-.

Thus,  in  total,  the  claimants  are  entitled  to  get  Rs.

8,60,160/-  +  Rs.  15,000/-  +  Rs.  40,000/-  +  Rs.  15,000/-  =  Rs.

9,30,160/-.
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In  this  case  OP  insurance  company  has  submitted  a

decision of Hon’ble Supreme Court as reported in AIR 2009 SC Page

626  General  Manager,  United  India  Insurance  Company  Limited

(Appellant) v. M. Laxmi & Others (Respondents).  In this case Hon’ble

Supreme Court gave some guidelines regarding gratuitous passengers.

Liability of the insurer – Death of pillion rider – High Court,

by the impugned judgment, relying on a Circular on the tariff Advisory

Committee held that  the liability of  the insurer was there – circular

dated  02-06-1986 refers  to  Comprehensive  Policy  –  Policy  in  the  in

instant case was an Act Policy – Held that in view of the law laid down

in New India Assurance Company Limited v. Asha Rani & Others (2002)

and United India Assurance Company Limited, Simla v. Tilak Singh &

Ors (2006), the order of the High court is clearly unsustainable and is

set aside.

Section  147  of  the  1988  Act,  inter  alia,  prescribed

compulsory  coverage  against  the  death  of  or  bodily  injury  to  any

passenger  of  “public  service  vehicle”.   Proviso  appended  thereto

categorically states that compulsory cover – age in respect of drivers

and conductors of public service vehicle and employees carried in a

goods vehicle would be limited to the liability under the Workman’s

Compensation Act.   It  does not speak of  any passenger in  a “good

carriage”.  In view of the changes in the relevant provisions in the 1988

Act vis-‘a-vis the 1939 Act, we are of the opinion that the meaning of

the words “any person” must also be attributed having regard to the

context in which they have been used i.e. “a third party”.  Keeping in

view the provisions of the 1988 Act, we are of the opinion that as the

provisions thereof do not enjoin any statutory liability on the owner of a

vehicle  to  get  his  vehicle  insured for  any  passenger  travelling  in  a

goods vehicle, the insurers would not be liable therefore.  Furthermore,

sub-clause (i) of clause (b) of sub-section (1) of Section 147 speaks of

liability which may be incurred by the owner of a vehicle in respect of

death of or bodily injury to any person or damage to any property of a

third party caused by or arising out of the use of the vehicle in a public
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place, whereas sub-clause (ii) thereof deals with liability which may be

incurred by the owner of a vehicle against the death of or bodily injury

to any passenger of a public service vehicle caused by or arising out of

the use of the vehicle in a public place.

In United India Insurance Company Limited, Simla v. Tilak

Singh & Others 2006 (4) SCC 405 Hon’ble Supreme Court observed in

the said case that carrying passengers in a goods vehicle, same would

apply with equal force to gratuitous passengers any other vehicle also.

Thus,  we  held  that  insurance  company has  no liability  towards  the

injuries  suffered by the deceased Rajendar Singh who was a pillion

rider, as insurance policy was a statutory policy and hence it did not

cover the risk of death or bodily injury to a gratuitous passenger.

OP  insurance  company  had  also  cited  a  decision  of

Hon’ble J & K High Court reported in 2017 (3) TAC 812 J & K National

Insurance Company Limited (Petitioner) v. Parveena Akhtar & Others

(Respondents).

Motor Vehicles Act, 1988, Section 147 – Motor insurance –

Gratuitous  passenger  –  Liability  of  pay  –  Scope  –  Deceased  was

travelling as a gratuitous passenger in car – No premium paid for the

gratuitous  passenger  –  Insurance  Company  is  bound  by  terms  of

contract and even as per requirement of Section 147 (5) of M.V. Act –

Policy in question covers the third party risk as well as driver of the

offending  vehicle  –  Admittedly,  the  deceased  was  a  gratuitous

passenger  and the  policy  does  not  cover  such  a  claim –  Insurance

Company held not liable to pay since no additional premium to cover

the passenger of motor vehicle in question – Owner is liable to pay

compensation in this case.

In the instant case OP insurance company had adduced

one witness i.e. DW-1 named Sri Suprakash Das, Administrative Officer

of Oriental Insurance Company Limited.  DW-1 through his evidence

had exhibited the insurance policy which is exhibited in this case as

ext-A.  OP insurance company had also submitted annexure.  As per
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said  annexure  offending  vehicle  vide  No.ML-07-B/2076  owned  by

Rajibul Hoque is a light goods vehicle and not a passenger vehicle.  

In the instant case owner of the offending vehicle named

Rajabul Hoque as OP No.2 had submitted written statement.   In his

written statement he did not mention whether offending vehicle is a

goods carriage vehicle or a passenger vehicle.  Simply mentioned in his

written statement that vehicle in question was insured with OP No.3

insurance company and insurance policy is valid covering the date of

accident.  Except submitting written statement owner of the offending

vehicle  did  not  adduce  any  evidence  to  contradict  the  evidence

submitted  by  OP  insurance  company  that  offending  vehicle  was  a

goods  carriage  vehicle.   As  OP  insurance  company  had  submitted

documents  and  exhibited  insurance  policy  vide  ext-A  along  with

annexure  that  offending  vehicle  is  a  goods  carriage  vehicle  and

deceased was travelling as a gratuitous passenger on 02-05-2013 from

Saleng,  Meghalaya  to  Dhubri  by  a  Bolero  Camper  vehicle  vide

registration No.ML-07-B/2076 and the aforesaid vehicle meet with an

accident at Makri on NH-37 under Goalpara P.S.  

 So, in view of the decision of Hon’ble Supreme Court and

also citation of Hon’ble J & K High Court that insurance company is not

liable  to  pay  any  compensation  towards  the  death  of  gratuitous

passenger.  Owner of the vehicle is liable to pay compensation as he

carried the gratuitous passengers in his own risk.  Claimant side could

not submit any ticket of the vehicle to prove that he travelled in the

said Bolero Camper vehicle as a passenger.  So, owner of the vehicle is

liable to pay compensation to the claimant.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

9,30,160/-  (Rupees  Nine Lakhs Thirty  Thousand One Hundred Sixty)
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only to the claimant payable by OP No.2 i.e. owner of the offending

vehicle named Rajabul Hoque through an account payee cheque.  An

interest  at  the  rate  of  8%  per  annum  is  allowed  on  the  total

compensation from the date of filing of claim petition i.e. 10-04-2014.  

     Given  under  my  hand  and  seal  of  this  court  this  13th day  of

February, 2019

Member, MACT, Dhubri.    Member, MACT, Dhubri.

APPENDIX 

     MAC No.180/2014

Claimant’s witness : CW-1 Fashibhan Bibi

  DW-1 Suprakash Das
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 Exhibits 

Ext-1 Certificate showing cause of death

Ext-2 Post-Mortem Report

Ext-3 Certified copy of FIR

Ext-4 Certified copy of Charge Sheet

Ext-5 Certified copy of Seizure List

Ext-6 Copy of G.D.E. dated 02-05-2013

Ext-7 Income Certificate

Ext-8 & 9 Voter Identity Cards

Ext-10 to 12 School Leaving Certificates

Ext-13 Birth Certificate

   Member: MACT: Dhubri. 


