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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.274/2015

Parties:-

1.Jahar Fakir
S/O: Late Abdul Hamid Fakir
2.Sajiran Bibi
W/O: Jahar Fakir
Both are R/O:
VILL: Andurjhar Part-I
P.S: Bilasipara
Dist: Dhubri, Assam

..Claimants

Vs.

1.National Insurance Company Limited

D.K. Road, Dhubri

Policy No.39010231156200-653264

2.Biswanath Pratap Shah
S/O: Bijoy Kr. Shah
Ward No.12, Bilasipara Bazar
P.O: Bilasipara ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri R.K. Jain, Advocate for the claimant

Sri B.K. Das, Advocate for OP No.1

None appeared for OP No.2

Date of argument:  19-01-2019

Date of judgment:  04-02-2019
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Judgment 

This claim petition has been filed by the claimants U/s.

166 of M.V. Act for granting compensation in respect of motor vehicular

accident which occurred on 24-07-2015 on NH-31 at village Andurjhar

at 6:40 P.M. under Bilasipara P.S.
Claimants’ case in brief  is that on 24-07-2015 at about

6:40 P.M. deceased was proceeding to his house from Gauang Bazar

near  Sani  Mondir  at  that  time  the  offending  motor  cycle  bearing

registration No.AS-17-F/1259 coming from back side had knocked down

the son of the claimant.  As a result injured sustained grievous injuries

on his person and after the accident injured was taken to Bilasipara

Hospital where the doctor of Bilasipara Hospital referred the injured to

GMCH and on the way to GMCH injured succumbed to his injuries.
   Claimant side further stated in his claim petition that in

respect  of  the aforesaid  accident  a police  case was  registered vide

Bilasipara P.S. Case No.930/2015 U/s. 279/427/304-A IPC.  Necessary

P.M. examination was conducted at Dhubri Civil Hospital.  Claimant had

sustained  expenditure  amounting  to  Rs.  6,000/-  for  his  medical

treatment before his death.  Claimant side further stated in his claim

petition  that  due  to  untimely  death  of  the  deceased  entire  family

members of the deceased facing mental agony for the death of their

son.  Claimant prayed before the Hon’ble Court to award compensation

amounting  to  Rs.  10,00,000/-  along  with  interest  from  the  date  of

institution of this case till realisation.
On receipt of  this petition an MAC Case was registered

and  summon  was  issued  to  the  opposite  parties.   On  receipt  of

summon  OP  No.1  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of written statement submitted by OP No.1 are as follows.
That  this  claim  petition  is  not  maintainable  against

National  Insurance  Company  Limited  and  as  such  claim  petition  is

liable  to  be dismissed,  that  there is  no cause of  action against  the

answering OP, that case is bad for non compliance of Section 160 of
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M.V. Act, that National Insurance Company Limited craves to have the

right to avail all the defences that are available to the insured as per

provision  of  Section  170  of  M.V.  Act,  that  liability  of  the  insurance

company, if any, depends upon the terms and conditions laid down in

Section 147 and 149 of the M.V. Act, that National Insurance Company

Limited is not liable to pay any compensation as driver of the offending

vehicle  has  not  complied  with  the  statutory  provisions  specified  in

Section 134 of  the M.V.  Act  by furnishing requisite documents,  that

police officer in charge of the police station and owner of the offending

vehicle did not comply with the provision as laid down in Section 158

(6) of the M.V. Act and as such insurance company cannot be saddled

of with the liability, that insurance company is not liable to pay any

compensation as terms and condition of the policy has been violated

by the insured, that claimant is to prove valid driving licence of the

driver, vehicular documents, token tax, permit, insurance policy of the

vehicle,  seizure  list,  FIR,  police  report,  charge  sheet  and  other  co-

related documents, that national insurance company limited does not

admit that accident was caused due to rash and negligent driving by

the driver of the offending vehicle, that the claim petition suffers from

irregularity as claimant has not filed affidavit stating that he has not

filed any claim in other courts of India, that owner of the vehicle fails to

co-operate  with  National  Insurance  Company  Limited,  the  opposite

party  then  adverse  inference  will  be  drawn  against  owner  of  the

vehicle, that the amount claimed has no legal basis.  OP prayed before

the Hon’ble Court to hold that National Insurance Company Limited is

not liable to pay any compensation to the claimant.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1. Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-17-F/1259 and

the claimant’s son died due to the said accident?
2. Whether the offending vehicle was duly insured with

National  Insurance  Company  Limited  at  the  time  of

accident?
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3. What shall  be just  and proper compensation and by

whom payable?
4. Whether the claimant is  entitled to get the relief  as

prayed for? 
  

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence laid by claimant side are briefly discussed.

CW-1 Jahar Fakir claimant in his evidence on affidavit had

stated that he along with his wife had filed this claim petition seeking

compensation  of  Rs.  10,00,000/-  for  the  death  of  their  son  named

Jahidul Fakir in a motor vehicular accident.  

He further stated in his evidence on affidavit that on 24-

07-2015  at  about  6:00  P.M.  while  his  son  named  Jahidul  Fakir  was

proceeding from Gaurang Bazar to his house on his bicycle at NH-31

near Soni Mondir one motor cycle bearing registration No.AS-17-E/1259

came  in  a  rash  and  negligent  manner  knocked  down  his  son  and

accordingly  he sustained grievous injuries  on his  person.   After  the

accident injured was taken to Bilasipara Hospital where doctor referred

his son to Guwahati for better treatment but injured died on the way to

Guwahati.  

He further stated in his evidence on affidavit that at the

time of  accident deceased was aged about  15 years and he was a

student  and  after  the  accident  a  police  case  was  registered  vide

Bilasipara P.S. Case No.930/15 corresponding to GR case No.1427/15

U/s. 279/427/304-A IPC and the vehicle in question was insured with

national insurance company limited.  He further stated in his evidence

on affidavit that after the death P.M. examination was done at Dhubri

Civil  Hospital  and after  P.M.  examination dead body of  his  son  was

handed over to us and accordingly after observing religious formalities

deceased  was  buried.   Claimant  side  had  exhibited  following
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documents through his evidence.  Ext-1 is the Form No.54 Report, ext-2

is the certified copy of FIR, ext-3 & 4 are the certified copy of Seizure

List, ext-5 is the certified copy of Charge Sheet, ext-6 is the certified

copy of P.M. Report.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he did not witness the accident.  He further stated in his

cross examination that Amiruddin is not an eye witness in the aforesaid

accident and for the purpose of this case he had brought this witness in

the court.  He denied in his cross examination that due to negligence of

his deceased son the aforesaid accident took place.  He denied in his

cross  examination  that  due  to  negligence  of  motor  cycle  bearing

registration No.AS-17-F/1259 aforesaid accident took place.  He denied

in his cross examination that there was no negligence on the part of

the rider of the motor cycle.  He denied in his cross examination that

he is not entitled to get any compensation from insurance company as

his claim is baseless and without any basis.

CW-2 Amiruddin in his  evidence on affidavit  had stated

that he knows the claimant and also witnessed the accident.  

He  further  stated  in  his  evidence  on  affidavit  that  on

arrival of the police after the accident, police recorded his statement.

He further stated in his evidence on affidavit that on 24-07-2015 at

about  6:00  P.M.  while  he  was  standing  near  Sani  Mondir  deceased

named Jahidul Faruk was proceeding from Gaurang Bazar to his house

on his bicycle on NH-31 near Sani Mondir at that time one motor cycle

bearing  registration  No.AS-17-F/1259  came  in  a  rash  and  negligent

manner knocked down Jahidul Fakir in his person and accordingly he

sustained grievous injuries in his person.  After the accident injured

was taken to Bilasipara Hospital for necessary medical treatment and

doctor of Bilasipara Hospital referred him to Guwahati but on the way

to Guwahati injured died.
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He  further  stated  in  his  evidence  on  affidavit  that  in

respect  of  the aforesaid  accident  a police  case was  registered vide

Bilasipara  P.S.  Case No.930/15 U/s.  279/427/304-A IPC  and the  said

motor  cycle  was  duly  insured  as  per  police  report  with  National

Insurance Company Limited.  The accident had occurred due to fault of

the bike rider.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he could not able to say exact date of the accident but

accident occurred in the month of July, 2015.  He further stated in his

cross  examination  that  at  the  time  of  accident  he  was  near  Sani

Mondir.  He denied in his cross examination that as per instruction of

the claimant he deposed falsely in this case.  He further stated in his

cross examination that he cannot able to say what is written in his

evidence on affidavit.  He denied in his cross examination that claimant

had brought him in the court to give false evidence in his favour.

Perused  the  evidence  adduced  by  the  claimant  side

minutely.  Heard argument on behalf of both sides.

Learned counsel  on behalf  of  claimant  in  course of  his

argument  had  submitted  that  claimant  had  exhibited  Form  No.54

Report vide ext-1.  As per ext-1 i.e. Form No.54 Report owner of the

offending vehicle is Biswanath Shah i.e. OP No.2 and driving licence of

the offending vehicle is valid till 24-04-2028 covering the date of the

accident.  Claimant side had exhibited seizure list in this case as ext-5.

As  per  seizure  list  police  after  completion  of  investigation  had

submitted charge sheet against the driver of the offending vehicle i.e.

OP No.2.

Claimant side had also exhibited seizure list vide ext-4.

As per seizure list registration certificate of the vehicle is valid covering

the  date  of  the  accident  and  driving  license  of  the  driver  of  the

offending vehicle is also valid covering the date of the accident and

vehicle  in  question  was  insured  with  National  Insurance  Company
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Limited and insurance policy is valid up to 13-05-2016.  As accident

took place on 24-07-2015, so insurance policy  is  valid covering the

date  of  the  accident.   So,  insurance  company  is  liable  to  pay

compensation to the claimant.

Claimant side had exhibited P.M. Report to prove age of

the deceased.  As per P.M. Report age of the deceased at the time of

accident was 15 years.  Claimant prayed before the Hon’ble Court to

pay suitable compensation as per provisions of law.

Learned counsel on behalf of OP insurance company had

argued this case.  In the written argument OP insurance company had

mentioned that although summon was issued upon the OP No.2 i.e.

owner cum driver of the offending vehicle but he failed to appear in the

court  and case proceeded ex-parte  against him.  Although claimant

side  had  submitted  seizure  list  vide  ext-4  to  prove  that  vehicle  in

question  was  insured  with  OP  No.1  and  insurance  policy  is  valid

covering the date of the accident but OP No.2 owner cum driver of the

offending  vehicle  failed  to  turn  up  and  did  not  submit  any  written

statement  in  this  case.  OP  No.2  had failed  to  prove  that  offending

vehicle had valid driving licence at the time of accident and insurance

policy  is  also  valid  covering  the  date  of  the  accident  by  adducing

evidence and exhibiting the same.

In this connection learned counsel on behalf of insurance

company had cited a decision of Hon’ble Supreme Court as published

in 2018 SAR Civil 410 SC, Pappu & Others (Appellants) v. Binod Kumar

Lambha (Respondent).   Accidental  claim –  Owner vis-à-vis  insurer  –

Liabilities  –  Summary  proceeding  of  valid  insurance  certificate  in

respect of the offending vehicle was not enough that the respondent

No.1 owner of the vehicle to make the insurance company is liable to

discharge his liability arising from rash and negligent driving by the

driver of his vehicle – Insurance Company can be fastened with the

liability on the basis of valid insurance policy only after the basic facts

are pleaded and established by the owner of the offending vehicle –
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That the vehicle was not only duly insured but also that it was driven

by  a  authorized  person  having  a  valid  driving  licence  –  Without

disclosing name of the driver in the written statement or producing any

evidence  to  substantiate  the  fact  that  copy  of  the  driving  licence

produced in support of a person who, in fact, authorised to drive the

offending vehicle at the relevant time, the owner of the vehicle cannot

be  said  to  have  extricated  himself  from  his  liability  –  Insurance

company  is  become  liable  only  after  such  foundational  facts  are

pleaded and proved by the owner of the offending vehicle.

In  the  said  case  Hon’ble  Supreme  Court  held  that  as

claimant had failed to prove the basic  documents by exhibiting the

driving licence and other vehicular documents, so it is a violation of

policy condition.  So, whatever compensation amount is awarded, it is

to be paid by the insurance company to the claimant at first instance

with a liberty to recover the same from the owner of the offending

vehicle in accordance with law.

The  Hon’ble  Supreme  Court  held  that  at  first  instance

insurance company is  directed to pay compensation  amount  to  the

claimant  with  liberty  to  recover  the  same  from  the  owner  of  the

offending vehicle in accordance with law.

In the instant case claimant side had failed to prove the

basic  documents  like,  driving  license  of  the  driver  of  the  offending

vehicle, insurance policy and other vehicular documents and driver of

the offending vehicle also failed to turn up and prove his  vehicular

documents by adducing any evidence in this case,  so OP insurance

company is directed to pay compensation amount to the claimant at

first instance with liberty to recover the same from the owner of the

vehicle in accordance with law.

As deceased was a bachelor at the time of accident and

his age was 15 years as per P.M. Report,  so as per decision of  the

Hon’ble Supreme Court  as  decided in Civil  Appeal  No.3483 of  2008

decided by Hon’ble Supreme Court on 15th April, 2009, Sarla Verma &
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Others v. Delhi  Transport Corporation Limited & Others.  In the said

case Hon’ble Supreme Court gave some guidelines how to calculate

compensation in case of bachelor.  As per said judgment if deceased

died as  a  bachelor  and  claimants  are  parents,  deduction  follows at

different principle.  In regard to bachelors, 50% is deducted as personal

and living expenses because it is assumed that bachelor would tend to

spend more on himself even otherwise there is also possibility of his

getting married in a short time in which the contribution to the parents

and siblings is likely to be cut drastically.  

As per P.M. Report age of the deceased at the time of his

death was 15 years.  So, as per citation of Hon’ble Supreme Court,

multiplier of 18 will be applicable in this case.

Claimant  side  in  his  claim petition  had  mentioned  that

deceased was a student, so deceased had no income at the time of

accident.  So, deceased is to be treated as a non-earning person.  So,

he is entitled to get Rs. 15,000/- per annum as per Scheduled of the

M.V. Act.

So, on computing compensation of Rs. 15,000/- X 18 = Rs.

2,70,000/-.

As deceased was a bachelor at the time of accident, so

50% is to be deducted from the compensation amount.  50% of Rs.

2,70,000/- is Rs. 1,35,000/- and after deducting Rs. 1,35,000/- from Rs.

2,70,000/- it comes to Rs. 1,35,000/-.

Claimant  side  had  cited  another  decision  of  Hon’ble

Supreme  Court  as  published  in  2017  (4)  TAC  673  SC,  National

Insurance  Company  Limited  v.  Pranay  Sethi  &  Others.   In  the  said

citation Hon’ble Supreme Court gave some guidelines how to calculate

compensation under the conventional heads.  Under the loss of estate

claimant  is  entitled  to  get  Rs.  15,000/-,  under  the  head  of  funeral

expenses claimant is entitled to get Rs. 15,000/-.
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Regarding  future  prospect,  as  deceased  had  no

permanent job or not employed or a fixed salary person, so claimant is

not entitled to get any amount under the head of future prospects.

Thus, in total, claimant are entitled to get Rs. 1,35,000/- +

Rs. 15,000/- + Rs. 15,000/- = Rs. 1,65,000/- as compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

1,65,000/- (Rupees One Lakh Sixty Five Thousand) only to the claimant

payable by OP No.1, M/s. National Insurance Company Limited through

an account payee cheque at first instance and OP insurance company

may  recover  the  same  from the  owner  of  the  offending  vehicle  in

accordance  with  law.   An  interest  at  the  rate  of  8% per  annum is

allowed  on  the  total  compensation  from the  date  of  filing  of  claim

petition i.e. 30-09-2015.

   Given under my hand and seal of this court this 04th day of February,

2019

Member, MACT, Dhubri. Member, MACT, Dhubri.
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APPENDIX 

     MAC No.274/2015

Claimant’s witness : CW-1 Jahar Fakir

  CW-2 Amiruddin

 Exhibits 

Ext-1 Form No.54

Ext-2 Certified copy of FIR

Ext-3 & 4 Certified copy of Seizure List

Ext-5 Certified copy of Charge Sheet

Ext-6 Certified copy of P.M. Report

   Member: MACT: Dhubri. 


