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Form No. (J) 2 

HEADING OF THE JUDGMENT IN ORIGINAL SUIT/ CASE 

IN THE COURT OF MUNSIFF NO. 2 

DHUBRI 

Present: -  Shri Siddarth Brook, A.J.S. 

  Munsiff No. 2, Dhubri. 

Wednesday, the 04th day of February, 2019 

Title Suit No. 366 of 2013 

Montaz Ali 

           ………….……Plaintiffs. 

- Versus - 

1. Musstt. Aynesa Bibi 

2. Md. Anaddi Sk 

3. Md. Samsul Hoque 

4. The Assistant Settlement Officer, Agomoni Circle. 

5. Senior Sub-Registrar, Dhubri 

6. Sub-Registrar, Golakganj 

     .…………Defendants. 

 

1. Majar Ali 

2. Joynesa Bewa 

3. The State of Assam, Represented by the Collector of 

Dhubri. 

     .…………Proforma Defendants. 

 

 This suit/ case coming on for final hearing on 11.12.2018 in presence of  

Anser Ali & Others..........................................……….…Advocate/Pleader for Plaintiff. 

M.M. Ahmed & Others.........………………...………….…Advocate/Pleader for Defendants. 

and having stood for consideration to this day, the Court delivered the following 

Judgement. 

J U D G M E N T 

1. This is a suit for declaration and permanent injunction.  
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Plaintiff’s Case 

2. The father of plaintiff, defendant no.1 and proforma defendant no.1 & 2 namely 

Darika Sk. was the owner, possessor and pattadar of the Schedule A land. After 

the death of Darika Sk. his legal heirs amicably partitioned the said land among 

themselves and plaintiff got the land as described in Schedule B. Since then the 

plaintiff has been in possession over the said land by paying revenue to the 

government. But defendant no.1 in collaboration with the staffs of the 

defendant no.4 has illegally got her name recorded over a part of Schedule B 

land, which is described in Schedule C (suit land). Subsequently on 11.02.2011 

the defendant no.1 without knowledge of the plaintiff has sold out the 'C' 

schedule land to defendant no.2 at an amount of Rs.53,000/- by executing a 

registered sale deed being no.232 of 2011 at the office of the defendant no.5 

without delivering its possession. Later, on 12.09.2012 the defendant no.2 also 

sold out the suit land to defendant no.3 at an amount of Rs.60,000/- vide 

registered sale deed no.952 of 2012 executed at the Office of the defendant 

no.6 and that too without knowledge of the plaintiff and without any delivery 

of possession of the suit land. Defendant no.3 is threatening to dispossess the 

plaintiff from the suit land, hence this suit.  

 Defendants Case:- 

Written statement of the Defendant No.1, 2 & 3 and Proforma 

Defendant No.1 & 2:- 

3. The defendants have submitted that deceased Drika Sk. was the owner and 

possessor of about 32 bighas of land and the land of schedule 'A' is a part of 

it. The defendants though has admitted that their father’s land was mutually 

partitioned but they denied that entire Schedule B land fell on the share of the 

plaintiff. They aver that after partition, the Schedule C (suit land) fell on the 

share of defendant no.1 and accordingly her name was also recorded in the 

records of right. It is also admitted that defendant no.1 has sold the suit land 

to defendant no.2 and thereafter defendant no.2 after possessing the said land 

for more than a year, he has sold the said land to defendant no.3 along with 
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delivery of possession. They stated that plaintiff was never in possession over 

the suit land as such the suit is liable to be rejected. 

 COUNTER CLAIM ON THE DEFEDNANT NO.3:- 

4. Defendant no.3 in his counter-claim has stated that Darika Sk. was the owner 

of land covered by Khatian No. 47 (patta No. 57). After the death of Death of 

Darika Sk. his sons and daughters mutually divided his landed property among 

themselves. Accordingly the proforma O.P. No.1/defendant no.1 got exclusive 

possession over 1B-2K-10L land as described in schedule of the counterclaim 

and her name was duly mutated in the record of right. The said land was sold 

by proforma Opposite Party No.1/defendant no.1 to the proforma Opposite 

Party No.4 vide Registered Sale deed No.232 of 2011 and delivered possession 

to him. Subsequently after possessing the said land for more than a year, 

proforma Opposite Party No.4 sold the land to the counter claimant along with 

delivery of possession vide registered sale deed no.952 dated 12.09.2012. Since 

then the counter claimant has been enjoying the land as a matter of his right. 

The Opposite Party/plaintiff started restraining the counter claimant in 

harvesting crops from the suit land, wherefore the counter claimant filed Misc. 

Case No.140/2012 against the O.P. (including some others) wherein prohibitory 

order was passed by the learned Executive Magistrate on 14.12.2012 

restraining the parties from entering the land. Although Counter claimant has 

right, title and interest over the suit land, the opposite party/plaintiff has been 

threatening him to dispossess him from the suit land as soon as the prohibitory 

order is withdrawn. Hence, counter claimant has filed his counter claim praying 

for restraining the opposite party/plaintiff from entering the suit land and 

disturbing the possession of the counter claimant and other reliefs. 

Written statement of proforma Opposite Parties in counter claim 

admitting claim of the counter claim:- 

5. That, the proforma Opposite Parties have admitted the entire averments made 

in the counter claim and stated that counter claimant has been possessing and 

enjoying the land with right, title and interest. While Opposite Party/Plaintiff 
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has no right, title interest and possession in the suit land. The proforma 

Opposite Parties have no objection if the counter claimant is granted the reliefs 

as prayed by him in the counter claim. 

Written Statement of the opposite party/Plaintiff against the counter 

claim of the Claimant/Defendant No.3:- 

6. The Opposite Party/Plaintiff in his written statement against counter claim has 

stated that the suit land was under the exclusive possession of him till the 

passing of order of the executive Magistrate in Misc Case No.140/12 restraining 

both parties from entering into the land. Rest of the averments made in the 

instant written statement by the opposite party/plaintiff is similar to the 

averments made in the plaint, therefore reiterating the same facts would 

amount to mere reproduction of facts which has already been discussed. 

However, opposite party/Plaintiff has added that counter claimant was neither 

in possession of the suit land nor does he have any right, title, interest and 

locus-standi over the land. So the question of his dispossession from the land 

by any act of the O.P. does not arise. Hence he has prayed for dismissing the 

counter claim. 

Issues 

7. Upon the pleadings of the parties, the following issues were framed in this suit: 

i. Whether the suit is maintainable in Law and facts? 

ii. Whether there is cause of action for the suit? 

iii. Whether suit is bad for non-joinder of necessary parties? 

iv. Whether the Plaintiff has right, title, interest and possession in schedule C 

land? 

v. Whether the sale deed nos.232 dated 11.02.2011 and 952 dated 

12.09.2012 are illegal and null and void? 

vi. Whether Plaintiff is entitled to the decree as prayed for? 

vii. To what other relief/reliefs the plaintiff is entitled to? 

Issues on Counter Claim 

viii. Whether counter is claim maintainable? 
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ix. Whether there is cause of action? 

x. Whether the counter claimant has right, title and interest in the schedule-

C land? 

xi. Whether the O.P./Plaintiff is liable to vacated from the schedule-C land? 

xii. Whether Counter claimant is entitled to the relief as prayed for? 

Peremptory Hearing 

8. At the time of peremptory hearing plaintiff side adduced the evidences of three 

(3) witness viz. Montaz Ali as PW-1, Azirul Khan as PW-2 and Azad Ali as PW-

3; and also exhibited few documents. The defendant has adduced the evidence 

two (2) witnesses namely, Abdur Rahman as DW-1, Hasen Ali as DW-2 any 

evidence. 

9. I have gone through the entire case record and the evidences adduced at the 

time of trial. I have heard the argument advanced by learned counsels and 

considering all aspects attained to the following decisions.  

Discussion, Decision and Reasons Thereof 

Issue No. (i): Whether the suit is maintainable in law and facts? 

Issue No. (viii): Whether the Counter claim is maintainable? 

10. For the sake of brevity and precision I shall be discussing both the issues 

abovementioned together. The defendants in their written statement have 

contended that the suit is not maintainable but they did not adduce any 

evidence in support of the same or did not asserted in what way the suit and 

counter claim is not maintainable. On perusal of the plaint and the Counter 

claim, I find that plaint and counter claim has been filed in duplicate and the 

respective pleadings are verified at the foot. Hence, I do not see any grounds 

for holding the suit or the counter claim to be not maintainable as the suit has 

been filed within limitation, with proper court fees and within the territorial 

jurisdiction of this Court.  

Hence, on the basis of the above, issue no. (i) and (viii) are decided in 

affirmative and in favour of the plaintiff and counter claimant respectively. 

Issue No. (ii): Whether there is cause of action for the suit? 
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Issue No. (ix): Whether there is cause of action (counter claim)? 

11. Both the suit as well as the counter claim has been filed by the contesting 

parties with respect to the land which is the subject of dispute in suit as 

according to the plaintiff he got the exclusive share over the suit land after the 

death of his father and accordingly he has been in possession thereof. The suit 

land was however sold by defendant no.1 to defendant no.2 and subsequently 

defendant No.2 sold the same to defendant no.3 without delivery of possession, 

which has given rise to the cause of action. The plaintiff accordingly claims 

right, title and interest over the suit land. While the defendants and counter 

claimant aver that suit land was never possessed by the plaintiff as suit land 

did not fell on the share of the plaintiff after the death of their father-Darika 

Sk. the defendants and counter claimant plead that defendant no.3/counter 

claimant is the rightful owner of the suit land but the plaintiff/opposite party is 

causing obstruction in harvesting crops sown in the suit land, which gave rise 

to cause of action. A cause of action is bundle of facts affirmed by one party 

and denied by the other and such assertion and denial is already found from 

the pleadings of both the parties in their pleadings which shows that there is a 

cause of action for the suit.  

Hence, this issue no. (ii) and (ix) are decided in affirmative. 

Issue No. (iii): Whether the suit is bad for non-joinder of necessary 

parties? 

12. The defendants have specifically stated in their written statement that the suit 

is bad for non-joinder of necessary parties but they failed to specify the names 

of such person who according to the defendants must have been impleaded. 

The defendants have neither cross-examined the PWs nor led any evidence in 

this regard. Moreover, the facts averred in the rival pleadings nowhere suggests 

the suit is bad for non-joinder of necessary parties. Therefore, I am of the 

opinion that suit is not bad for non-joinder of necessary parties. 

Hence, this issue is decided in negative and in favour of the plaintiff. 
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Issue No. (iv): Whether plaintiff has right, title and interest over the 

Schedule C land? 

13. According to both plaintiff and defendants, the Schedule C land which the suit 

land, is a part of Schedule A land originally owned by Lt. Darika Sk. who is the 

father of plaintiff, defendant no.1 and proforma defendant no.1 and 2. PW-1 

and 2 have deposed in his evidence-in-chief that after the death of Darika Sk, 

plaintiff, defendant no.1 and proforma defendant no.1 and 2 have amicably 

partitioned the entire land of Darika Sk and plaintiff got the Schedule B land. 

He has further deposed that defendant no.1 has illegally sold Schedule C land 

which is a part of Schedule B land owned and possessed by the plaintiff, to 

defendant no.2. In order to prove his title, PW-1 has adduced Certified Copy of 

Jamabandi which is marked as Exhibit-1 and Revenue Receipt, which has been 

marked as Exhibit-2. On perusal of Exhibit-1 it appears that Darika Sk. is shown 

as pattadar in Khatian No. 47 and Patta No. 57. Exhibit-2 clearly shows that 

plaintiff has paid the revenue with respect to the land covered by patta no. 57 

on behalf of Darika Sk. But the documents adduced by PW-1 are not documents 

creating title as such neither Exhibit-1 nor Exhibt-2 confer upon the plaintiff any 

right, title and interest over the suit land or Schedule C land.  

14. During the cross-examination of PW-1 he has deposed that they (legal heirs of 

Darika Sk) have not partitioned their father's property and he has no written 

document to show that his father’s property was amicably partitioned. PW-1 

has further stated during his cross-examination that he has not mentioned the 

share of land got by the legal heirs of Darika Sk as no partition was affected 

between the legal heirs of Darika Sk. 

15. On the basis of the above discussion, it is established that plaintiff has failed to 

prove his right, title over the Schedule C land. There is nothing on record to 

show that plaintiff has any right, title and interest over the Schedule C land. 

Hence, it is decided that plaintiff do not have any right, title and interest over 

the Schedule C land.  

Thus, issue no. (iv) is decided in negative and against the plaintiff. 
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Issue No. (v): Whether the sale deed nos.232 dated 11.02.2011 and 

952 dated 12.09.2012 are illegal and null and void? 

16. According to the plaintiff, vide sale deed 232 dated 11.02.2011, suit land was 

sold by defendant no.1 in favour of defendant No.2 and vide sale deed no. 952 

dated 12.09.2012 defendant no.2 sold the said land in favour of defendant 

no.3. Admitting the alleged contention of the plaintiff, DW-1(Md. Samsul 

Hoque) has deposed in this evidence that Aynessa Bibi (Defendant No.1) got 

the exclusive possession over the suit land. Accordingly her name has been 

mutated in the records. DW-1 has further deposed that a particulars of the land 

has been changed to Dag No. 254, Patta no. 11. In order to substantiate his 

plea, he has adduced photocopy of patta no.11, which has been marked as 

Exhibit-A. The plaintiff side did not cross-examine the DW-1 on the point of 

Exhibit-A. Hence, it is deemed to have been established that defendant 

no.1(Aynesa Bibi) had right, title and interest over the suit land. DW-1 has 

further stated that since Aynesa Bibi had saleable interest over the suit land, 

as such she executed a registered sale deed vide no. 232 dated 11.02.2011 in 

favour of defendant no.2 and sold the suit land. Thereafter, defendant no.2 

sold the said land to defendant no.3/DW-1 vide registered sale deed no. 952 

dated 12.09.2012. PW-1 has not led any cogent evidence to shows that the 

two sale deeds in questions are illegal and null and void. On the contrary, PW-

1 has stated during his cross-examination that without the permission of the 

Government, no land can be either sold or purchased and such sale permission 

was issued after due enquiries. He has further added that Sale Permission and 

Date has been specified in Exhibit-3 (Certified copy of registered sale deed 

no.232/11) and Exhibit-4(Certified copy of registered sale deed no.952/12). On 

the basis of the above discussion there is nothing on record to suggest that 

sale deed nos.232 dated 11.02.2011 and 952 dated 12.09.2012 are illegal and 

null and void. 

Accordingly this issue is decided in negative and against the plaintiff. 
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Issue No. (x): Whether the counter claimant has right, title and 

interest in the schedule-C land? 

17. The Counter Claimant/Defendant no.3 has stated in his Counter claim that after 

the death of Darika Sk. defendant no.1 got exclusive possession over 1B-2K-

10L land as described in schedule of the counterclaim i.e. Suit land/schedule C 

land and her name was duly mutated in the record of right. It has already been 

proved in the foregoing discussion that defendant no.1 had saleable interest 

over the suit land. Thereafter defendant no.1 sold the said land to defendant 

no.2 vide sale deed 232 dated 11.02.2011 and defendant no.2 sold the suit 

land to defendant no.3/counter claimant vide sale deed no. 952 dated 

12.09.2012. It has already been proved in issue no.(v) that there is nothing on 

record to suggest that sale deed nos.232 dated 11.02.2011 and 952 dated 

12.09.2012 are illegal and null and void. Therefore the right, title and interest 

which the counter claimant/defendant no.3 is claiming over the suit land on the 

strength of sale deed vide no. 952 dated 12.09.2012, is in my considered 

opinion, entitled to.  

Issue No. (x) is decided in affirmative and in favour of the counter claimant. 

Issue No. (xi): Whether the O.P./Plaintiff is liable to vacated from the 

schedule-C land? 

18. On the basis of the discussion and decision arrived in issue no. (iv), (v) and (x) 

the plaintiff/opposite party, his agents and successors are liable to be vacated 

from the suit land in case the counter claimant is dispossessed from the suit 

land by plaintiff/opposite party. 

Hence, issue no. (xi) is decided in affirmative and in favour of the counter 

claimant. 

Issue No. (vi): Whether Plaintiff entitled to the decree as prayed for? 

Issue No. (xii): Whether Counter claimant is entitled to the relief as 

prayed for? 

Issue No. (vii): To what other relief/reliefs the plaintiff is entitled to? 

19. For the sake of precision and brevity, issues no.(vi), (xii) and (vii) shall be 

decided together. On the basis of the foregoing decision arrived at issue no. 
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(iv), (v), (x) and (xi), the plaintiff is not entitled to any decree and reliefs as 

prayed for. However the counter claimant is entitled to the following decree: 

(a) It is decreed that Opposite Party/plaintiff, his agents, dependants and 

successors are restrained from entering the suit land and disturbing the 

possession of the counter claimant in any manner. 

(b) It is decreed that Opposite party/Plaintiff, his agents and successors are 

liable to be vacated from the suit land in case the counter claimant is 

dispossessed from the suit land by plaintiff/opposite party. 

Hence, issue no. (vi) and (vii) are decided in negative while issue no.(xii) is 

decided in affirmative and in favour of the counter claimant. 

 

ORDER 

20. In view of the above discussions and the decisions reached in the foregoing 

issues, the suit is dismissed on contest without cost and the Counter claim is 

decreed on contest. 

21. It is hereby decreed that: 

(a) Opposite Party/plaintiff, his agents, dependants and successors are 

restrained from entering the suit land and disturbing the possession of 

the counter claimant in any manner. 

(b) Opposite party/Plaintiff, his agents and successors are liable to be 

vacated from the suit land in case the counter claimant is dispossessed 

from the suit land by plaintiff/opposite party. 

22. There is no order as to costs. 

23. Prepare the decree accordingly within 15 (fifteen) days.  

24. Given under my hand and seal on this 04th day of February, 2019 at Dhubri. 

 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 2, 

Dhubri 
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A P P E N D I X 

 

Plaintiff’s witness:- 

1. PW-1 : Montaz Ali 

2. PW-2 : Azirul Khan 

3. PW-3 : Azad Ali 

Plaintiff’s Exhibits:- 

1. Exhibit 1: Certified copy of Jamabandi. 

2. Exhibit 2: Revenue paying receipt 

3. Exhibit 3: Certified copy of registered sale deed no.232/11 

4. Exhibit 4: Certified copy of registered sale deed no.952/12 

Defendant’s witness:- 

1. DW-1 : Md. Samsul Hoque 

2. DW-2 : Hasen Ali 

Defendant’s Exhibits:- 

1. Exhibit A: Photocopy of the Myadi Patta No.11 

2. Exhibit B: Certified copy of deed no.232/11 

3. Exhibit C: Photocopy of sale deed no.952/12 

4. Exhibit D: Revenue receipts 

5. Exhibit E: Revenue receipts 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 2, 

Dhubri. 

  


