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Form No. (J) 2 

HEADING OF THE JUDGMENT IN ORIGINAL SUIT/ CASE 

 

IN THE COURT OF MUNSIFF NO. 2 

DHUBRI 

 

Present: -  Shri Siddarth Brook, A.J.S. 

  Munsiff No. 2, Dhubri. 

Tuesday, the 30th day of January, 2019 

Title Suit No. 93 of 2012 

1. Narendra Chandra Roy 

          ………….……Plaintiffs. 

- Versus - 

1. Cheton Kumar Roy 

2. Chandan Kumar Roy 

    ...…………Defendants. 

 

1. The State of Assam, Represented by the 

Collector, Dhubri 

  .…………Proforma Defendants. 

 

 This suit/ case coming on for final hearing on 17.12.2018 in presence of  

M.K. Roy................…………………………………….……….…Advocate/Pleader for Plaintiff. 

Aminul Islam...............................................…….…Advocate/Pleader for Defendants. 

and having stood for consideration to this day, the Court delivered the following 

Judgement. 

 

J U D G M E N T 

1. This is a suit for cancellation of Sale Deed.  

 



Page 2 of 9 
 

 
TYPED BY ME 
Shri Siddarth Brook 
Munsiff No. 2, Dhubri 

Plaintiff’s Case 

2. The plaintiff and defendant no. 1 are the co-pattadars and joint possessors of 

the Schedule A land. Plaintiff has also filed a suit for partition against 

defendant no.1. But prior to the institution of the said partition suit, 

defendant no.1 has illegally and without the knowledge of the plaintiff, sold 

land measuring 2K-5L to defendant no.2 vide registered sale deed no.1157 

dated 30.03.2009 as described in Schedule B. As such defendant no.2 did not 

acquire any right, title, interest in respect of the suit land on the strength of 

the said fraudulent sale deed. Plaintiff was informed the defendant no.2 got 

his name mutated in the Schedule B land. Therefore plaintiff has filed this suit 

praying for a declaration that the aforesaid sale deed no.1157 dated 

30.03.2009 in favour of defendant no.2 executed by defendant no.1 is void, 

fraudulent and inoperative and hence liable to be cancelled. 

Defendant’s case  

3. The defendants in their written statement has stated that, the suit is bad for 

non-joinder of parties as the plaintiff did not make all the legal heirs of his 

deceased father named-Shyamananda Roy as the deceased father of the 

plaintiff was the original owner of the land involved in the suit deed. After his 

death, he left his wife Sorojini Roy and five sons namely (i)Narendra Ch. Roy 

(Plaintiff) (ii)Mahendra Roy (iii)Jogendra Roy (iv)Khagen Roy (v)Chetan Roy 

(Defendant No.1) out of them Sorojini Roy, Mohendra Roy & Jogendra Roy 

died, Mahendra died unmarried, Jogendra Roy died leaving his four 

daughters-(i)Barnali Roy (ii)Depamoni Roy (iii)Mitali Roy (iv)Puja Roy, they 

are not made parties in the suit except the defendant no.1, they are 

necessary parties in this suit as this suit cannot be decided without their 

presence in this suit. After the death of their father, plaintiff and defendant 

no.1 with other brothers sold 10 Bigha of land to one Bimal Kumar Harlalka 

leaving 5B-0K-5L and the land involved in the suit deed is a part of the said 

land. They further aver that plaintiff in collaboration with the Circle Staff got 

his name recorded illegally for the suit land which he never possessed at any 
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point of time. Though plaintiff’s name is recorded in the suit land, but he has 

sold land more than that of his share, therefore he cannot claim the suit land 

as a co-sharer. Defendant no.1 had got right, title, interest and possession 

over the land of schedule-B as such he sold the said land to the defendant 

no.2 and delivered possession to him with knowledge of the plaintiff. 

Therefore defendants have prayed for dismissal of the suit. 

Issues 

4. Upon the pleadings of the parties, the following issues were framed in this 

suit: 

i. Whether the suit is maintainable? 

ii. Whether the suit is bad for non-joinder of necessary parties? 

iii. Whether the sale deed no.1157 dated 30.03.2009 in favour of 

defendant no.2 is void and fraudulent? 

iv. Whether the defendant no.2 has any right, title and interest over 'B' 

schedule land? 

v. To what other relief(s), parties are entitled? 

Peremptory Hearing 

5. At the time of peremptory hearing plaintiff side adduced the evidences of 

three (3) witness viz. Narendra Chandra Roy as PW-1, Dulal Chandra Das as 

PW-2/Official Witness and Shri Ramjan Ali Sk. as PW-3/Official Witness and 

also exhibited few documents. The defendant side has adduced the evidence 

of Cheton Kumar Roy as DW-1 and exhibited few documents. 

6. I have gone through the entire case record and the evidences adduced at the 

time of trial. I have heard the argument advanced by learned counsels and 

considering all aspects attained to the following decisions.  

Discussion, Decision and Reasons Thereof 

Issue No. (i): Whether the suit is maintainable in present form? 

7. The defendants have contended that the suit is not maintainable but did not 

adduce any evidence in support of the same or did not asserted in what way 

the suit is not maintainable. Moreover, I do not see any grounds for holding 
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the suit to be not maintainable as the suit has been filed with proper court 

fees and within the territorial jurisdiction of this Court. The plaint is filed in 

duplicate and pleadings are verified at the foot.  

Hence, on the basis of the above, this issue is decided in affirmative and in 

favour of the plaintiff. 

Issue No. (ii): Whether the suit is bad for non-joinder of necessary 

parties? 

8.  The Hon’ble Supreme Court in Mumbai International Airport (P) Ltd. v. 

Regency Convention Centre & Hotels (P) Ltd. Reported in (2010) 7 SCC 417 

has held that:  

A “necessary party” is a person who ought to have been joined as a 

party and in whose absence no effective decree could be passed at all 

by the court. If a “necessary party” is not impleaded, the suit itself is 

liable to be dismissed.”  

The defendants have pleaded that the legal heirs of deceased Shyamananda 

Roy (Father of plaintiff and defendant No.1) were not made parties in the 

suit. On perusal of the plaint it is clearly made out that plaintiff has no claim 

against such persons. But the disputed land is a joint family property and 

according to the plaintiff, he and defendant no.1 are co-pattadars of the suit 

land, while defendants claim that plaintiff do not have any right, title and 

interest over the suit land. This rival contentions by both sides have raised a 

questions as to whether plaintiff and defendant no.1 have joint right, title and 

interest over the Schedule A land? On perusal of Exhibti-1, it appears that 

there are altogether ten numbers of pattadars of Schedule A land of which 

suit land is a part. But apart from defendant no.1 none of the other co-

pattadars have been either made parties in the suit or got them examined. 

Plaintiff has neither submitted any document containing the terms and recitals 

of family arrangement or mere memorandum prepared after family 

arrangement to prove that Schedule A land has been duly partitioned among 

his brothers. Hence, I deem it fit to hold the Schedule A land as Joint family 
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property standing in the names of ten co-shares as shown in Exhibit-1. As 

such I am of the opinion that plaintiff and defendant has joint right, title and 

interest over the Schedule A land. 

9. The instant suit being a suit for cancellation of the sale deed wherein the 

subject matter of the sale deed is a joint family property, therefore presence 

of co-sharers would, in my considered opinion, enable the court to 

completely, effectively and adequately adjudicate upon all matters in dispute 

in the suit. However the nature of suit is not such where if such co-sharers 

are not made parties no effective decree could be passed at all by the court. 

Therefore, the co-sharers named by the defendants in their pleadings are 

proper parties and not necessary parties. Accordingly the suit is not bad for 

non-joinder of necessary parties. 

Hence, this issue is decided in negative and in favour of the plaintiff. 

Issue No. (iii): Whether the sale deed no.1157 dated 30.03.2009 in 

favour of defendant no.2 is void and fraudulent? 

10. Defendant no.1 has executed Sale Deed No. 1157 dated 30.03.2009 in favour 

defendant no.2 with respect to Schedule B land which is a part of Schedule A 

land. DW-1 has deposed during his evidence that he has right, title and 

interest over the Schedule B land and that is why he sold the said land to 

defendant no.2. The learned counsel for the defendants in their written 

arguments has stated that Deputy Commissioner has given the permission to 

execute the sale deed after due inquiries and informing all the pattadars and 

thereafter the name of defendant no.2 was mutated against the suit land 

after issuing notice to all the pattadars. But, defendant side could not adduce 

any evidence to show that Schedule B land stands exclusively in the name of 

defendant no.1. However, Exhibit-1 shows that Schedule A land has been 

recorded in the name of 10 (ten) co-sharers. During the cross-examination of 

PW-1, he has stated that unless the land is partitioned by metes and bounds, 

he cannot say the exact share of each of the co-sharers of the suit land and 

that he has filed this suit assuming that defendant no.1 has sold more than 



Page 6 of 9 
 

 
TYPED BY ME 
Shri Siddarth Brook 
Munsiff No. 2, Dhubri 

that of his share. Thus, it transpires from the above discussion that Schedule 

A land has not been partitioned and plaintiff could not establish the fact that 

he and defendant no.1 alone are the joint-owner of the Schedule A land, as 

Exhibit-1 speaks the otherwise.  

11. It follows from the above discussion that the Schedule A land is still joint 

property. Therefore, the rule laid down under section 44 of The Transfer of 

Property Act, 1882 shall be attracted. Section 44 of The Transfer of Property 

Act, 1882 provides that “Where one of two or more co-owners of immoveable 

property legally competent in that behalf transfers his share of such property 

or any interest therein, the transferee acquires as to such share or interest, 

and so far as is necessary to give, effect to the transfer, the transferor’s right 

to joint possession or other common or part enjoyment of the property, and 

to enforce a partition of the same, but subject to the conditions and liabilities 

affecting at the date of the transfer, the share or interest so transferred. 

Where the transferee of a share of a dwelling-house belonging to an 

undivided family is not a member of the family, nothing in this section shall 

be deemed to entitle him to joint possession or other common or part 

enjoyment of the house.” 

12. Hon’ble Supreme Court in M.V.S. Manikayala Rao v. M. Narasimhaswami, 

reported in (1966) 1 SCR 628 has held that, “It is well settled that the 

purchaser does not acquire any interest in the property sold and he cannot 

claim to be put in possession of any definite piece of family property. The 

purchaser acquires only an equity to stand in the alienor's shoes and work out 

his rights by means of a partition.” 

13. Therefore, the right of defendant no.2 would be for a joint ownership and not 

for exclusive ownership of the property so purchased by him. Defendant no.2 

is not in a better position than the co-owner himself. The principles of section 

44 of Transfer of Property Act shall govern the transfer of property by 

defendant no.1 in favour of defendant no.2. On the basis of the above 

discussion and in light of section 44 of The Transfer of Property Act the sale 
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deed no. 1157 dated 30.03.2009 is neither fraudulent nor void and 

inoperative. 

Accordingly the issue is decided in negative and against the plaintiff.  

Issue No. (iv): Whether the defendant no.2 has any right, title and 

interest over 'B' schedule land? 

14. On the basis of the discussion and decision arrived in issue no.(iii), it is 

decided that the right of defendant no.2 in Schedule B land would be for joint 

ownership and not for exclusive ownership of the property so purchased by 

him. The position of Defendant no.2 would be that of the co-owner himself. 

The principles of section 44 of Transfer of Property Act shall govern the 

transfer of property by defendant no.1 in favour of defendant no.2 as the suit 

land has been found to be joint property. Therefore, it is decided that 

defendant no.2 has limited right, title and interest over the Schedule B land as 

a co-owner. 

Accordingly instant issue is decided in affirmative and in favour of the 

defendants.  

Issue No.8: To what other relief(s), parties are entitled?  

15. In view of the above discussions it is decided that the plaintiff is not entitled 

to any reliefs as prayed for.  

Hence, instant issue is answered in negative. 
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ORDER 

16. In view of the above discussions and the decisions reached in the foregoing 

point for determinations, the suit of the plaintiff is dismissed on contest 

without cost.  

17. Prepare the decree accordingly within 15 (fifteen) days.  

18. Given under my hand and seal on this 30th day of January, 2019 at 

Dhubri. 

 

 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 2, 

Dhubri 
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A P P E N D I X 

 

Plaintiff’s witness: - 

1. PW-1 : Narendra Ch. Roy 

2. PW-2 : Dulal Ch. Das 

3. PW-3 : Ramjan Ali Sk 

Plaintiff’s Exhibits: - 

1. Exhibit 1 : Certified copy of the record of rights (P.I.O.) 

2. Exhibit 2 : Certified copy of the sale deed (P.I.O.) 

3. Exhibit 3 : Land revenue receipt (P.I.O.) 

Court’s witness: - 

1. CW-1 : Saiful Islam (Process Server) 

Defendant’s witness: - 

1. DW-1 : Chetan Kumar Roy 

Defednant's Exhibits: - 

1. Exhibit A : Khatian (P.I.O.) 

2. Exhibit B : Jamabandi (P.I.O.) 

3. Exhibit C : Jamabandi (P.I.O.) 

4. Exhibit D : Khatian (P.I.O.) 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 2, 

Dhubri. 

 

 


