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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.02/2013

Parties:-

1.Md. Joyen Uddin Mondal
S/O: Late Monir Uddin Mondal
2.Mostt. Samsun Nehar Mondal
W/O: Joyen Uddin Mondal
Both are R/O:
VILL: Angarkata Part-I
P.O: Jamduar (Gaurang Nagar)
P.S: Bagribari
Dist: Kokrajhar, BTAD, Assam   ..Claimants

Vs.

1.Divisional Manager, 

New India Assurance Company Limited

Bongaigaon Division

P.O., P.S. & Dist: Bongaigaon, Assam

(Insurer of the Maruti Wagon R No.AS-01-MB/7330)

2.Begum Merina Ahmed
W/O: Jahir Uddin Ahmed
C/O: Omar Rashid, Islampur,
House No.7, Hazi Musafirkhana Road, 
Ulubari, Guwahati, Kamrup, Assam
(Owner of the Maruti Wagon R No.AS-01-MB/7330)

3.Md. Baharul Islam
S/O: Late Abdul Karim
VILL & P.O: Mandia
Dist: Barpeta, Assam
(Driver of the Maruti Wagon R No.AS-01-MB/7330) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 
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Appearance:-

Sri Rabiul Islam & Miss Puja Agarwal, Advocates for the claimant

Sri S.K. Das, Advocate for OP No.1

None appeared for OP No.2

Sri Akram Hussain, Advocate for OP No.3

Date of argument:  00.06.2019

Date of judgment:  05.07.2019

Judgment 

This claim petition has been filed by the claimants U/s.

166 of M.V. Act for granting compensation in respect of motor vehicular

accident which occurred on 21.01.2012 at village Angarkata on NH-31

at about 8:25 A.M.
Claimant’s case in brief was that on 25.01.2012 at about

8:30 A.M.  their  minor  son  named Mozahidul  Islam Mondal  aged  11

years has been standing at road side of NH-31 at village Angarkata

under Bilasipara P.S. of Kokrajhar district all of a sudden driver of the

offending  vehicle  bearing  registration  No.AS-01-MB/7330  (Maruti

Wagon R) came from Dhubri side towards Bilasipara in a very rash and

negligent manner and driver of the vehicle lost control of the vehicle

and had knocked down their minor son named Mozahidul Islam Mondal.

As  a  result  of  the  said  accident  their  son  had  sustained  grievous

injuries  on  his  person  and  thereafter  injured  was  taken  to  GMCH,

Guwahati but victim succumbed to his injuries on the way to GMCH,

Guwahati.   Subsequently  P.M.  examination  of  the  deceased  was

conducted  at  Dhubri  Civil  Hospital  and  after  completion  of  P.M.

examination dead body was handed over to them and after performing

religious formalities they have buried the dead body.
Claimant’s side further stated in their claim petition that

on 23.11.2012 in respect of the aforesaid accident an FIR was lodged
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before O/C Bagribari P.S. and O/C Bagribari P.S. had registered a case

vide Bagribari P.S. Case No.130/12 U/s. 279/304-A IPC and police after

completion of  investigation had submitted charge sheet  against  the

driver of the offending vehicle.
Claimant side further  stated in their  claim petition that

accident took place due to rash and negligent driving of the alleged

driver of the offending vehicle and as a result of the said accident their

minor  son  had  sustained  grievous  injuries  and  subsequently

succumbed to his injuries on the same date of the accident.
Claimant  side further  stated in their  claim petition that

claimant  prayed  before  the  Hon’ble  Court  to  award  compensation

amounting  to  Rs.  4,50,000/-  along  with  interest  from  the  date  of

institution of this case till realisation. 
On  receipt  of  this  claim  petition  an  MAC  Case  was

registered and summon was issued to the opposite parties.  On receipt

of  summon issued from this  court  OP No.1 insurer  of  the offending

vehicle had appeared through his counsel and filed written statement.

The main contentions of the written statement submitted by OP No.1

are as follows.
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be dismissed, that the

case is  hit  by principle of  estoppels,  waiver and acquiescence,  that

save and except what has been stated in the written statement the

rest  of  the  averments  are  denied  by  the  answering  OP,  that  the

answering OP reserve the right to file additional written statement, if

required, that contents made in para-1, 2, 3, 4, 5, 6, 8, 9 & 10 of the

claim petition are hereby denied and OP has no knowledge about the

contents of para-8, 9 & 10 of the claim petition, that the answering OP

also denies the contents of the para-11, 12, 13, 14 & 15 of the claim

petition as answering OP have no knowledge about those paras, that

the OP craves leave of the court to take the defences U/s. 149 (i) & 147

of the M.V. Act, that the compensation claimed in para-22 of the claim

petition  is  high,  excessive  and without  any  legal  basis.   Under  the
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aforesaid facts and circumstances OP prayed before the Hon’ble Court

to dismiss the claim petition with costs.
OP No.2 owner of the offending vehicle did not turn up

hence  this  case  proceeded  ex-parte  against  OP  No.2  owner  of  the

offending vehicle.
OP  No.3  driver  of  the  offending  vehicle  had  appeared

through his learned counsel  and filed written statement.   The main

contentions  of  the  written  statement  submitted  by  OP  No.3  are  as

follows:
That instant claim petition is not maintainable against the

answering OP, at the time of alleged accident answering OP had valid

driving licence and driving licence is also valid covering the date of the

accident, that the answering OP had also driving licence at the time of

accident hence answering OP is not liable to pay any compensation to

the  claimant.   Answering  OP  prayed  before  the  Hon’ble  Court  to

dismiss the claim petition against him and thus oblige.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.AS-01-MB/7330

(Maruti Wagon R) and claimant’s son died due to said

accident?
2 Whether the offending vehicle was insured with M/s.

New India Assurance Co. Ltd at the time of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

The evidence led by claimant side are briefly discussed.

CW-1 Md. Jayen Uddin Ahmed in his evidence on affidavit

had  stated  that  he  is  the  claimant  of  this  case  and  he  is  well

conversant with the facts of the case.  He further stated in his evidence
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on affidavit that on 25.11.2012 at about 8:30 A.M. when their minor

son named Mozahidul Islam Mondal aged 11 years has been standing

by  the  side  of  NH-31  at  village  Angarkata  under  Bilasipara  P.S.  of

Kokrajhar district at that time the offending vehicle bearing registration

No.AS-01-MB/7330 (Maruti Wagon R) came from Dhubri side towards

Bilasipara  in  a  very  rash  and  negligent  manner  and  driver  of  the

vehicle  had  failed  to  control  the  vehicle  and  thereby  the  aforesaid

vehicle knocked down their minor son named Mozahidul Islam Mondal.

As  a  result  of  the  said  accident  their  son  named  Mozahidul  Islam

Mondal  had  sustained  grievous  injuries  and  on  his  way  to  GMCH,

Guwahati  the  victim  succumbed  to  his  injuries.   After  his  death

necessary P.M. examination was conducted at Dhubri Civil Hospital.
He  further  stated  in  his  evidence  on  affidavit  that  in

respect  of  the  aforesaid  accident  an  FIR  was  lodged  before  O/C

Bagribari  P.S.  and  O/C  Bagribari  P.S.  had  registered  a  case  against

driver of the offending vehicle vide Bagribari P.S. Case No.130/12 U/s.

279/304-A  IPC  and  police  after  completion  of  investigation  had

submitted charge sheet against the driver of the offending vehicle.
He further stated in his evidence on affidavit  that their

minor son was reading in class-VII and he was a brilliant student and

bright future in his life.  Due to sudden accidental death entire family

had suffered irreparable loss.   He further  stated in his  evidence on

affidavit that he had incurred expenditure amounting to Rs. 5,000/- for

the treatment of the deceased before his death.
After  completion  of  P.M.  examination  hospital  authority

handed over  the dead body to  them and after  performing religious

rituals deceased was buried.
To prove the aforesaid case claimant side had exhibited

following documents.  Ext-1 is the certified copy of FIR, ext-2 is Form

No.54 Report, ext-3 is certified copy of P.M. Report, ext-4 is certified

copy of Seizure List, ext-5 is certified copy of Charge Sheet, ext-6 is

School Certificate.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he had reached the place of occurrence five minutes after

the accident.  He further stated in his cross examination that on his
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arrival in the place of occurrence he had noticed that offending vehicle

was parked on the side of the road.   He further stated in his cross

examination that he has not submitted bills and vouchers regarding

treatment  of  the  deceased  prior  to  his  death.   The  name  of  his

deceased son was Muzahidul Islam Mondal and he was a student of

Modinatul Ullah Academy.  He further admitted in his cross examination

that he had not furnished the mark sheet of his deceased son to show

that he was a student of the said school.  He further stated in his cross

examination that location of his house is around 300 meters away from

the place of occurrence.  He further stated in his cross examination

that  victim  did  not  die  immediately  after  the  accident.   After  the

aforesaid accident his brother had taken his injured son to the hospital.

He denied in  his  cross  examination that  his  son was not  a  brilliant

student.  He further stated in his cross examination that he had lodged

the FIR but he had not furnished a copy of FIR in the court.  He had

filed the copy of Charge Sheet in the court.  He denied in his cross

examination that age of his son was not 11 years and he was 16 years

at the time of his death.  He further stated in his cross examination

that  he  had  filed  P.M.  Report  in  the  court  and  at  the  time  of  P.M.

examination in the hospital  he was not present in the hospital.   He

further stated in his cross examination that his younger brother was

present  at  the  time  of  P.M.  examination  of  his  deceased  son.   He

further stated in his cross examination that he had no knowledge who

had identified  the  dead body  at  the  time of  P.M.  examination.   He

further  stated  in  his  cross  examination  that  police  had  seized  the

offending vehicle.  He denied in his cross examination that in order to

suppress the material  facts he had not produced MVI  Report  in  the

court.   He  denied  in  his  cross  examination  that  if  MVI  Report  was

produced in the court it would come to light that accident did not result

due to negligence of the driver.  He denied in his cross examination

that for this reason he did not submit MVI Report  in the court.   He

further stated in his cross examination that he had not enquired from

DTO concerned regarding  genuineness  of  the driving  licence of  the

driver at the time of accident.  He denied in his cross examination that
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as driver have no valid and effective driving licence and permit was not

also valid at the time of accident insurance company is not liable to

pay any compensation to the claimant.
In the instant case claimant side had examined only one

witness.  OP side did not adduce any evidence.  To prove this case

claimant  side  had  examined  father  of  the  deceased  and  exhibited

some documents.  On perusal of the exhibited documents minutely I

found that claimant side had examined only one witness and exhibited

some documents vide ext-1 i.e. certified copy of Form No.54 Report.

As per certified copy of Form No.54 Report registration number of the

offending vehicle is AS-01-MB/7330 (Maruti  Wagon R) and insurance

policy is valid upto 09.08.2013.  As accident took place on 21.11.2012

so insurance policy is valid covering the date of the accident.  As per

Form No.54 Report name of the driver of the offending vehicle is Md.

Baharul Islam.  Police after completion of investigation had submitted

Charge Sheet against OP No.3 Baharul Islam vide ext-5.
Claimant  side  had exhibited  School  Certificate.   As  per

School Certificate age of the deceased at the time of accident will be

11 years.  As per School Certificate date of birth of the deceased was

01.01.2001.  As accident took place on 21.11.2012 so at the time of

accident age of the deceased will  be around 11 years.  As per P.M.

Report which is exhibited in this case vide ext-5.  As per ext-5 age of

the deceased at the time of accident was 6 years.  Claimant side had

exhibited FIR in this case vide ext-1.  FIR was filed by father of the

deceased.  As per FIR age of the deceased at the time of accident will

be around 11 years.  So, father is best person who can able to say age

of  his  son.   Moreover,  as  per  School  Certificate  also  age  of  the

deceased  at  the  time  of  accident  was  11  years.   As  per  School

Certificate date of birth of the deceased was 01.01.2001.  As accident

took  place  on  21.11.2012  so  age  of  the  deceased  at  the  time  of

accident will be 11 years.  So, school certificate is more authentic than

the age mentioned in the P.M. Report.  So, I treat age of the deceased

at the time of accident was 11 years.  
Claimant  himself  stated  in  his  claim  petition  that

deceased was a student at the time of accident and he had no income
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at the time of accident.  As deceased had no income at the time of

accident so as per Second Schedule of M.V. Act annual income of the

deceased as non-earning person will be Rs. 15,000/-.  As per Second

Schedule of M.V. Act upto 15 years multiplier will be 15 as age of the

deceased at the time of accident was 11 years so multiplier 15 will be

applicable in this case.  Accordingly, it comes to Rs. 15,000/- X 15 =

Rs.  2,25,000/-.   Claimant  is  also  entitled  to  get  additional  amount

under the head of funeral expenses amounting to Rs. 15,000/-.  So, it

comes  to  Rs.  2,25,000/-  +  Rs.  15,000/-  =  Rs.  2,40,000/-  as

compensation.
As the vehicle in question was insured with OP No.1 and

insurance policy is also valid covering the date of the accident so OP

No.1  is  directed  to  pay  compensation  amounting  to  Rs.  2,40,000/-

along  with  8% interest  from the  date  of  institution  of  this  case  till

realisation.
This MAC Case is accordingly disposed of.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

2,40,000/- (Rupees  Two Lakhs Forty Thousand) only to the claimants

payable  by  OP  No.1,  M/s.  New  India  Assurance  Company  Limited

through an account payee cheque.  An interest at the rate of 8% per

annum is allowed on the total compensation from the date of filing of

claim petition i.e. 18.01.2013 till realisation.

    Given under my hand and seal of this court this 05 th day of July,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

 MAC Case No.02/2013

Claimant’s witness : CW-1 Jayen Uddin Mondal

 Exhibits 

Ext-1 Certified copy of FIR

Ext-2 Form No.54

Ext-3 Certified copy of P.M. Report

Ext-4 Certified copy of Seizure List

Ext-5 Certified copy of Charge Sheet

Ext-6 School Certificate

   Member: MACT: Dhubri. 


