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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.29/2013

Parties:-

Bipul Singh Chaudhury
S/O: Bibhuti Singh Chaudhury
R/O: Khalilpur (Ambagan)
P.O: Khalilpur
P.S. & Dist: Dhubri, Assam   ..Claimant

Vs.

1.Monoj Ghosh

S/O: Sudhanshu Ghosh

R/O: Ward No.3 Balurchar

P.S. & Dist: Dhubri, Assam

(Owner of the Indica Car No.AS-17-A/3863)

2.Sri Ganga Ram Mallah
S/O: Laldhari Mallah
R/O: Ward No.11 Bahadurtari
P.S. & Dist: Dhubri, Assam
(Driver of the Indica Car No.AS-17-A/3863)

3.The Branch Manager, Dhubri Branch
United India Insurance Company Limited
GTB Road, Dhubri
P.O., P.S. & Dist: Dhubri, Assam
(Insurer of the Indica Car No.AS-17-A/3863) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Rezaul Karim & Sri N.I. Ahmed, Advocates for the claimant

Sri Amrit Lal Bairagi, Advocate for OP No.1 & 2

Sri Sujit Kumar Saha, Advocate for OP No.3
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Date of argument:  11.06.2019

Date of judgment:  09.07.2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor vehicular

accident which occurred on 24.02.2011 at about 8:15 A.M.
Claimant’s case in brief was that on 24.02.2011 at about

8:15  A.M.  when  claimant  was  standing  nearby  his  shop  making

preparation for  opening his  shop at  that  time the offending vehicle

bearing registration No.AS-17-A/3863 (Indica Car) driven by its driver in

a rash and negligent manner lost  control  over the said vehicle and

struck in his shop and as a result of the said accident offending vehicle

entered in to the shop house.  As a result of the said accident front

portion of the shop is completely damaged as well as spare parts of the

mobile phone, computer accessories, photo copies machine were also

damaged.  Claimant side further stated in their claim petition that due

to the aforesaid  accident  his  shop was badly  damaged and he lost

following items and spare parts.  1.complete damage of one computer

table 2.complete damage of one CPU computer 3.complete damage of

one sound system 4.complete damage of one photo copier machine

5.damage  of  mobile  parts  with  showcase  which  displaying  valuable

items  6.damage  of  large  showcase  7.damage  of  one  wooden  table

8.damage of ply-wood with glass 9.damage of one wall  showcase in

both  side  10.complete  damage  of  three  numbers  of  tube  light

11.complete  damage  of  one  electric  iron  12.damage  of  computer

printer 13.damage of computer monitor 14.damage of digital camera

15.damage of data cable.
He further stated in his claim petition that there was a

computer and computer apparatus installed for smooth functioning but

due  to  the  said  accident  the  system completely  damaged  and  the

function of computer has been stopped.  
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 Claimant  side  further  stated  in  his  claim  petition  that

value of destroyed and damaged articles will be Rs. 95,000/- and he

had paid Rs. 35,000/- for labour and mechanic charge for repair and

replacement.  Claimant side further stated in their claim petition that

due to the said accident his shop was kept idle for two months for

which he lost earning at the rate of Rs. 500/- per day i.e. Rs. 30,000/-

per month and also daily income of Xerox has completely stopped.  
Immediately after the accident police of Dhubri P.S. came

to the place of occurrence and had entered a GD entry vide Dhubri P.S.

GD Entry No.969 dated 24.02.2011.
Claimant side further stated in their claim petition that at

the  time of  accident  offending  vehicle  was  owned by  OP No.1  and

drove the vehicle by OP No.2 and the said vehicle was duly insured

with OP No.3 United India Insurance Company Limited and insurance

policy is valid upto 29.12.2011 covering the date of the accident.  
Claimant side prayed before the Hon’ble Court to award

compensation  amounting  to  Rs.  1,75,000/-  as  compensation for  the

damage, loss caused to his shop, repair charge, financial loss, mental

agony and professional  loss  for  which OP is  liable  to  pay  adequate

compensation.
On receipt of  this petition an MAC Case was registered

and  summon  was  issued  to  the  opposite  parties.   On  receipt  of

summon OP No.1 & 2 owner and driver of the offending vehicle had

appeared through his counsel and filed written statement.  The main

contentions of the written statement submitted by OP No.1 & 2 are as

follows:
That  present  claim  petition  is  not  maintainable  either

under M.V. Act or Rules as amended upto date, that there is no cause

of action for the claim as where there is no cause of action and case is

not  maintainable,  that  claim  petition  is  bad  for  non-joinder  of

necessary  parties,  that  the  claim is  also  hit  by  principle  of  waiver,

estoppels and acquiescence, that so far as para-1 and 7 of the claim

petition is concerned OP has no knowledge about the truthfulness of

the claim and as such burden of proof is shifted on the claimant, that

the contents of para-8 & 9 of the claim petition no case was lodged

against the driver of the offending vehicle as because there is no rash
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and negligent driving by the driver of the vehicle, that so far as para-

11 of the claim petition there is no knowledge regarding the nature of

property damaged, para-14, 15 & 16 are admitted, that so far as para-

21 of the claim petition answering OP states that amount claimed is

highly excessive as same has got no material basis, that however any

compensation is required to be paid answering OP has no liability since

vehicle in question was duly insured with OP No.3.  OP prayed before

the Hon’ble Court to dismiss the claim petition against the answering

OP as  answering  OP have no liability  regarding  the same and thus

oblige.
OP No.3  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.3 are as follows:
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be dismissed, that claim

petition is barred by principle of estoppels, waiver and acquiescence,

hence it is liable to be dismissed, that the contents of para-22 of the

claim petition is denied, concocted and manufactured, hence claimant

is required to prove the same, that answering OP seeks protection U/s.

147 and 149 of the M.V. Act, that route permit / road permit, valid and

effective driving licence,  registration document,  fitness certificate of

the vehicle be directed to be produced by the owner of the vehicle

otherwise it shall be presumed that there is a statutory violation of the

policy condition and hence answering OP prayed before the Hon’ble

Court to be held not responsible to pay any compensation and claim, if

any, is also subject to the compliance of Section 64 VB of the Insurance

Act.  Under the aforesaid facts and circumstances OP prayed before the

Hon’ble Court to dismiss the claim petition with costs in favour of the

answering OP and for this kindness answering OP is duty bound shall

ever pray.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.AS-17-A/3863
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(Indica) and claimant sustained injury due to the said

accident?
2 Whether the offending vehicle was insured with M/s.

United India Insurance Company Limited at the time of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

 After  going  through  the  pleadings  of  both  sides  I  am

opinion that claimant side had filed this petition seeking compensation

for damage of his shop house at R.K. Mission Road near Ambagan on

24.02.2011 at  about  8:15  A.M.  and  claimant  claimed compensation

amounting  to  Rs.  1,75,000/-  for  the  damage  of  his  property  and

business loss from OP.

As instant case has been filed seeking compensation for

damage of shop house of the claimant due to accident but my learned

predecessor  due  to  inadvertent  framed  issue  that  due  to  the  said

accident claimant sustained injuries.  So, I have framed fresh issues:

1. Whether claimant had sustained loss due to accident

and whether claimant is entitled to get compensation

same from insurer of the offending vehicle? 
2. Whether the offending vehicle was duly insured with

M/s.  United India  Insurance Company Limited at  the

time of accident?
3. What shall be the just and proper compensation and

by whom payable?
4. Whether claimant is entitled to get the relief as prayed

for?

 DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.
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In  the  instant  case  claimant  side  had  examined  two

witnesses.  OP side did not adduce any evidence.  

Heard arguments on behalf of both sides.

Evidence led by claimant side are briefly discussed.

CW-1 Bipul Singh Chaudhury in his evidence on affidavit

had  stated  that  he  is  the  claimant  of  this  case  and  he  is  well

acquainted with the facts of the case.  He further stated in his evidence

on affidavit that he is the owner of a shop and name and style of the

said shop is Chaudhury Electric & Xerox Shop situated at R.K. Mission

Road near Ambagan.  He further stated in his evidence on affidavit that

he had filed this case for getting compensation and damage caused to

his shop house due to motor vehicular accident.  He further stated in

his evidence on affidavit that on 24.02.2011 at about 8:15 A.M. while

claimant was standing nearby his aforesaid shop making preparation

for opening the shop at that time a vehicle bearing registration No.AS-

17-A/3863 (Indica  Car)  driven  by  its  driver  in  a  rash  and negligent

manner and excessive speed lost  control  over  the said  vehicle  and

struck  in  the  shop  and the  offending  vehicle  entered  into  his  shop

house.  As a result of the said accident front portion of his shop house

was  completely  damaged  as  well  as  spare  parts,  mobile  phone,

computer accessories, photo copier machine, etc were also damaged.

He further stated in his evidence on affidavit that due to

said accident his shop was badly damaged and loss of the following

items.  1.complete damage of one computer table 2.complete damage

of  one  CPU  computer  3.complete  damage  of  one  sound  system

4.complete damage of one photo copier machine 5.damage of mobile

parts with showcase which displaying valuable items 6.damage of large

showcase 7.damage of one wooden table 8.damage of ply-wood with

glass  9.damage  of  one  wall  showcase  in  both  side  10.complete

damage of three numbers of tube light 11.complete damage of one

electric iron 12.damage of computer printer 13.damage of computer

monitor 14.damage of digital camera 15.damage of data cable. 
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He further stated in his evidence on affidavit that value of

the destroyed and damaged articles will be Rs. 95,000/- and he had

paid Rs. 35,000/- for labour and mechanic charges through repair and

replacement.  He further stated in his evidence on affidavit that due to

the aforesaid accident his shop house was kept idle for two months for

which he lost earning at the rate of Rs. 500/- per day i.e. Rs. 30,000/-

per month and also daily income of Xerox has also lost.
In  respect  of  the  aforesaid  accident  Dhubri  P.S.  had

entered  a  GD  Entry  vide  Dhubri  P.S.  GD  Entry  No.969  dated

24.02.2011.
He further stated in his evidence on affidavit that at the

time of accident offending vehicle was owned by OP No.1 and driven

by OP No.2 and the said vehicle was duly insured with OP No.3 and

insurance policy is also valid upto 29.12.2011 covering the date of the

accident.  
He  prayed  before  the  Hon’ble  Court  to  award

compensation  amounting  to  Rs.  1,75,000/-  as  compensation  for

damage / loss caused to his shop house, repair charge, financial loss,

mental agony and professional loss and OP insurance company is liable

to pay the same.
Claimant  side  through  his  evidence  had  exhibited

following  documents.   Ext-1  is  the  Form No.54  Report,  ext-2  is  the

Police  Report,  ext-3  is  the  Seizure  List,  ext-4  is  the  Seizure  List  of

offending  vehicle,  ext-5  is  the  Trade  Licence,  ext-6  to  17  are

Photographs of the damaged property.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he is the proprietor of Chaudhury Electric & Xerox Shop but

he had not submitted any document except Trade Licence that he is

the proprietor of Chaudhury Electric and Xerox Shop.  He further stated

in his cross examination that occurrence took place on 24.02.2011 but

he had not submitted charge remand regarding damaged articles as

mentioned in his claim petition.  He denied in his cross examination

that aforesaid property was not damaged due to the said accident.  He

denied in his cross examination that he had arranged the destroyed

materials for getting higher compensation.  He further admitted in his
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cross examination that he did not lodge any FIR in the P.S. in respect of

the aforesaid accident.  He further stated in his cross examination that

he had not submitted extract copy of GD Entry in the court.  He denied

in his cross examination that due to his fault the accident took place.

He further admitted in his cross examination that he had not submitted

any document that due to the accident his shop was closed for two

months.  He further admitted in his cross examination that he had not

submitted  any  bills  and  vouchers  regarding  repairing  charge  of  Rs.

35,000/-.  He denied in his cross examination that his claim for getting

compensation is higher and exorbitant.
CW-2 Apu Barman in his evidence on affidavit had stated

that  he  know  the  claimant  of  the  aforesaid  case  and  also  well

acquainted with the facts of the case.  He further stated in his evidence

on affidavit that that he had a shop adjacent to Chaudhury Electric and

Xerox Shop situated at R.K. Mission Road near Ambagan, P.O” Khalilpur,

P.S. & Dist: Dhubri.  He further stated in his evidence on affidavit that

on 24.02.2011 at about 8:15 A.M. while after opening his shop he had

been clearing dust in front of his shop at that time he noticed a vehicle

bearing registration No.AS-17-D/3863 (Indica Car) driven by its driver in

a high and excessive speed and driver lost control over the said vehicle

and struck in the shop house of claimant and offending vehicle entered

into his shop house.  As a result of the said accident front portion of the

shop of the claimant was completely damaged as well as spare parts of

mobile phone, computer accessories, Xerox machine, etc.  He further

stated in his evidence on affidavit that due to the aforesaid accident

shop house of the claimant was closed for two months and his daily

income has completely stopped due to the aforesaid period.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he had not submitted any document in respect of his shop

house.   He  denied  in  his  cross  examination  that  he  had  no  shop

adjacent  to  the  place  of  occurrence.   He  denied  in  his  cross

examination that he is a procured witness of the claimant.  He further

stated in his cross examination that after the accident 20 / 25 people

assembled there.  He denied in his cross examination that he cannot
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able to say exact particulars of the damaged products caused due to

the said accident.  He further admitted in his cross examination that he

had not submitted any document that due to the aforesaid accident

shop house of the claimant was closed for two months.  He further

stated in his cross examination that whatever he mentioned in para-4

of his evidence on affidavit is on assumption. 
Perused  the  evidence  adduced  by  the  claimant  side

minutely.   Perused  also  exhibited  document.   In  the  instant  case

claimant side had exhibited following documents.  Ext-1 is the Accident

Information Report in Form No.54.  As per ext-1 registration number of

the offending vehicle is AS-17-A/3863 and name of the owner of the

vehicle is Monoj Ghosh and name of the driver of the offending vehicle

is Gangaram Mallah.  As per Form No.54 Report offending vehicle was

insured with OP No.3 and insurance policy is valid upto 29.02.2011.  As

accident took place on 24.02.2011 so insurance policy is valid covering

the date of the accident.  As per Form No.54 Report driving licence of

the driver is also valid covering the date of the accident.  So, OP No.3

i.e. insurer of the offending vehicle is liable to pay compensation to the

claimant.
Claimant  side  had  claimed  compensation  amounting  to

Rs.  1,75,000/-  for  the  damage  caused  to  his  shop  house  due  to

accident and he also claimed compensation due to the accident his

shop  house  was  closed  for  two  months  and  he  also  sought

compensation amounting to Rs. 35,000/- for repairing charges on the

heads  of  labour  and  mechanic  charges  and  also  repair  and

replacement.  Claimant also claimed Rs. 95,000/- from OP insurance

company regarding value of the damaged articles.
It  is  crystal  clear  from  the  evidence  on  record  that

claimant had instituted this case on the basis of GD Entry and no FIR

was filed by the claimant side in respect of the aforesaid accident.  OP

insurance  company  had  drawn  the  attention  a  decision  of  Hon’ble

Gauhati High Court.  As per decision of the Hon’ble Gauhati High Court

in WP (c) No.5328 of 2017, ICICI Lombard General Insurance Company

Limited Vs. State of Assam & Others.
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In the said citation Hon’ble High Court hold that GD Entry

is  only  entry  in  the  General  Diary  maintained  in  the  Police  Station

regarding receipt of information.  If, information pertains to cognizable

offence registration of FIR is mandatory.  Director General of Police is

directed to issue general instruction to all the Police Station of Assam

to register FIR after making GD Entry on receipt of information relating

to  road  traffic  accident  and  thereafter  submit  Accident  Information

Report in Form No.54 and Central Motor Vehicles Rules, 1989 to the

respective tribunals within 30 days of registration of FIR.  Hon’ble High

Court directed that it would be wholly inequitable to direct remand of

those claim petition to the concerned P.S.   U/s.  169 of the M.V. Act

Tribunal has got ample power to verify genuineness of the claim, that

apart insurance company like the petitioner in the present case have

also enough opportunities in such proceeding to point out before the

tribunal in case there is collusion or any false claim is made.  It is the

duty  vested  upon  the  insurance  company  and  it  is  expected  that

having regard to the beneficial object statute insurance company will

discharge duties  in  the true spirit  of  the Act  so that  genuine claim

petitions are frustrated and are not disposed of at the earliest giving at

least  some solace  to  the  victim of  road  traffic accident  and  family

members of the deceased.
This claim petition has been instituted on the basis of GD

Entry and this  case is  proceeding since 2013.   As it  is  a  beneficial

legislation it is not prudent to remand back the aforesaid case to the

concerned P.S. to register an FIR and after registration of the FIR Police

is  directed  to  submit  Form  No.54  Report.   This  case  is  already

proceeding six years so this decision will not be applicable in this case.
As claimant side had filed this case seeking compensation

for the damage caused to his shop house due to road traffic accident

so as per Section 147 (2) (b) of M.V. Act in respect of damage to any

property of a third party a limit of Rs. 6,000/-.
As per Form No.54 Report offending vehicle was insured

with OP No.3 and insurance policy is valid covering the date of the

accident  so  OP No.3  is  liable  to  pay  compensation  to  the  claimant

regarding damage of his shop house.
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I have perused the evidence adduced by the claimant side

minutely.  Both the witnesses had corroborated each other that on the

date  of  accident  offending  vehicle  bearing  registration  No.AS-17-

A/3863 (Indica Car) driven by its driver in a high and excessive speed

and lost control over the vehicle and as a result of the said accident

shop house of the claimant was badly damaged.  CW-2 Apu Barman

who is an independent witness also corroborated the evidence of CW-1

that  on  the  date  of  accident  offending  vehicle  bearing  registration

No.AS-17-A/3863 driven by its driver in a rash and negligent manner

had lost control over the vehicle had dashed the shop of the claimant

and as a result of the said accident shop house of the claimant was

badly damaged.
Claimant side had cited a decision of Hon’ble Kerala High

Court decided in 2016 (3) TAC 731.  Decision of Kerala High Court is not

binding on this court.
As  in  the  statute  itself  there  is  a  limit  that  in  case  of

damage of any property of third party a limit of Rs. 6,000/- is to be

paid.  So, after considering entire aspects and perusal of evidence on

record I direct OP No.3 to pay compensation amounting to Rs. 6,000/-

along  with  9% interest  from the  date  of  institution  of  this  case  till

realisation.
OP insurance company is  directed to pay  the aforesaid

amount to the claimant within 60 days from the date of passing of this

order.
This MAC Case is accordingly disposed of.

ORDER 

In the result, claim petition is allowed awarding Rs. 6,000/-

(Rupees Six Thousand) only to the claimant payable by OP No.3, M/s.

United  India  Insurance  Company Limited through an  account  payee

cheque.  An interest at the rate of 8% per annum is allowed on the

total  compensation  from  the  date  of  filing  of  claim  petition  i.e.

19.06.2013 till realisation.

      Given under my hand and seal of this court this 09th day of July,

2019
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Member, MACT, Dhubri.       Member,  MACT,

Dhubri.

APPENDIX 

 MAC Case No.29/2013

Claimant’s witness : CW-1 Bipul Singh Chaudhury

  CW-2 Apu Barman

 Exhibits

Ext-1 Accident  Information  Report  in  Form

No.54

Ext-2 Police Report

Ext-3 Seizure List of Damaged Articles

Ext-4 Seizure List of offending vehicle

Ext-5 Trade Licence

Ext-6 Photograph of damaged property

   Member: MACT: Dhubri. 


