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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.564/2009

Parties:-

Saraswati Roy

..Claimant

Vs.

1.Sri Sibu Chanda

(Owner of the Bus No.AS-17/7152)

2.Sri Sankar Dutta

(Owner of the Truck No.AS-21/5029)

3.The New India Assurance Company Limited

(Insurer of the Bus No.AS-17/7152)

4.Bajaj Allianz General Insurance Company Limited

(Insurer of the Truck No.AS-21/5029)

5.Md. Sahidul Haque

(Driver of the Bus No.AS-17/7152)

6.Md. Bhagon Ali

(Driver of the Truck No.AS-21/7152)

Pro-Forma OP:

7.Smt. Arati Roy

W/O: Late Binod Roy

VILL: Lohajani

P.O: Maragadadhar

P.S: Golakganj

Dist: Dhubri, Assam ..Opp.
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Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri P. Patwary & Sri Sunil Agarwala, Advocates for the claimant

Sri R.K. Jain, Advocate for OP No.1

Smt. Prabha Jain, Advocate for OP No.3

Sri Dibakar Ghosh, Advocate for OP No.4

Date of argument:  10.06.2019

Date of judgment:  09.07.2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor vehicular

accident which occurred on 14.10.2008 at about 12:30 A.M. at Beltoli

on NH-31 under Bilasipara P.S. in the district of Dhubri, Assam.
Claimant’s case in brief was that on 13.10.2008 son of the

claimant named Binod Roy boarded a Bus bearing registration No.AS-

17/7152 as passenger at Golakganj for his journey to Guwahati but on

the way when the vehicle reached near Beltoli on NH-31 at about 12:30

A.M. i.e. on 14.10.2008 suddenly it met with an accident with one truck

bearing registration No.AS-21/5029.  As a result of the said accident his

son died on the spot inside the bus and some other passengers of the

bus also died and sustained injuries to their person.  
Claimant  side further  stated in their  claim petition that

accident took place due to rash and negligent driving by the drivers of

both the vehicles and her son died due to the said accident arising out

of use of both the vehicles.  Both the vehicles were badly damaged in

the accident and seized by the police.
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Claimant  side  further  stated  in  her  claim  petition  that

accident was duly investigated by police and accordingly Bilasipara P.S.

had  registered  a  case  vide  Bilasipara  P.s.  Case  No.266/08  U/s.

279/337/338/304-A IPC.
Claimant side further stated in his claim petition that after

the accident surrounding people including some of the co-passengers

of the bus with the help of police of Bilasipara P.S. brought the dead

body  of  his  son  to  Dhubri  Civil  Hospital  where  necessary  P.M.

examination was conducted.
Claimant  side  further  stated  in  his  claim  petition  that

deceased was engaged for manufacturing of bricks in FN Brick Industry

at  Hajo  in  the  district  of  Kamrup and used to  earn Rs.  6,000/-  per

month.
Claimant side further stated in their claim petition that at

the time of  accident her son named Binod Roy was aged about  29

years and he left behind his father, his wife and one minor son and one

unmarried sister as legal heirs.
Claimant side further stated in her claim petition that her

son was the sole earning member of  the family and due to sudden

demise entire family became helpless and there is none to look after

his family and entire family is now passing their days in acute financial

hardship.
Claimant side further stated in his claim petition that he

had incurred an expenditure  amounting to Rs.  20,000/-  for  carrying

dead body and Rs. 40,000/- under the head of funeral expenses.  
Claimant side prayed before the Hon’ble Court to award

compensation  amounting  to  Rs.  8,00,000/-  along  with  interest  as

compensation.
On receipt of this petition filed by the claimant an MAC

Case was registered and summon was issued to the opposite parties.

On receipt of the summon OP No.1 owner of the vehicle No.AS-17/7152

had appeared through his counsel  and filed written statement.  The

main contentions of the written statement submitted by OP No.1 are as

follows:
That claimant has not come with clean hand and he failed

to furnish the documents on which he relies for the claim, hence the

documents  are  inadmissible  in  evidence  as  per  Evidence  Act,  it  is
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submitted  that  on  25th day  of  Feb,  2010  the  answering  OP  filed  a

petition with a direction to the claimant to furnish copy of documents

on which she relies for compensation but the claimant failed to furnish

the aforesaid documents in the stipulated period of 90 days will  be

over whereby the answering OP is compelled to file written statement

with liberty to file additional written statement, if necessary, that the

answering  OP  had  no  direct  knowledge  about  the  details  of  the

accident and the deceased, etc, that claim of the claimant is inflated,

abnormal and excessive without any legal and equitable basis, that in

respect of para-1, 2, 3, 4, 5, 6, 7, 10, 11, 12, 13 & 18 of the claim

petition  the  answering  OP  had  no  knowledge,  it  is  submitted  that

claimant in collusion with police and doctors manufactured the papers

for the purpose of wrongful gain, that the allegation made in para-22 of

the claim petition are totally false and manufactured story, that the

allegation of  rash and negligent driving of  the driver of  the vehicle

No.AS-17/7152 by  its  driver  is  totally  false,  that  the interest  of  the

vehicle  No.AS-17/7152  was  duly  insured  with  New  India  Assurance

Company  Limited,  Chapaguri,  Bongaigaon  for  the  period  from

09.08.2008 to  18.08.2009 and said  company received the premium

from the answering OP to indemnify the risk of the answering OP, that

the liability of the compensation, if any, shall be brought by the said

company to the claimant.  It is therefore prayed that learned court may

be  pleased  enough  to  exempt  the  answering  OP  from  liability  of

compensation for the end of justice.
OP  No.3  insurer  of  the  bus  i.e.  New  India  Assurance

Company Limited had appeared through his counsel and filed written

statement. The main contentions of written statement submitted by OP

No.3 are as follows:
That there is no cause of action for the claim made by the

claimant against the answering OP, that present claim petition is not

maintainable in its present form and manner and under the provisions

of  M.V.  Act  and  rules  framed  there  under  and  under  the  policy

condition,  that  the  answering  OP  is  not  aware  of  the  criminal

proceeding,  that  the  answering  OP  denies  all  its  liability  under  the

present claim as not sustainable under law and facts or even under the
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policy of insurance, if any, that the contents made in the claim petition

is  not  fully  clear  regarding  validity  of  driving  licence  of  the  driver

during  alleged  vehicle  on  the  date  of  the  alleged  accident,  fitness

certificate, route permit, etc of the said offending vehicle, MVI Report,

Police Report of the alleged accident the claimant is therefore liable to

make strict proof thereof, that only on the basis of GD Entry this claim

petition cannot be considered and so question of compensation does

not arise.  Moreover, if the claimant sustained injury from the aforesaid

accident he could have lodged an FIR in the concerned P.S. in regard to

the effect but from the documents submitted by the claimant in the

case nowhere truthfulness of the accident is found, that the answering

OP comes to know first time about the occurrence of the accident and

all the details receipt of the summon from the Hon’ble Tribunal and as

such  it  has  no  occasion  to  conduct  any  independent  survey  or

investigation so as to safeguard interest otherwise it could not find any

genuineness for claim which would have availed the opportunities to

settle the claim in consideration of its genuineness to avoid litigation at

the present form, that the answering OP has no personal knowledge

about the correctness of the statement made in para-1 to 22 of the

claim petition and as such claimant is to put strict proof thereof, that

the  answering  OP  denies  the  contents  of  the  claim petition  of  the

claimant,  that  the  driving  licence,  fitness  certificate,  registration

document, etc should be directed to be produced as proof of the case

and failing which it will be presumed that there is statutory violation of

the condition of the policy, if any has contemplated in the M.V. Act and

this OP will not as such, stand in law to indemnify the awarded amount

of compensation if at all in future, that the claimant had not submitted

declaration that he or she or his or her legal representatives has not

filed any claim petition for compensation before any tribunal other than

this MAC Tribunal, Dhubri, that the amount of compensation claimed by

the claimant is highly excessive and without any legal basis, that the

question of rash and negligent driving by the driver is to be specifically

proved beyond all reasonable doubt by the claimant failing which OP

shall have no liability whatsoever under the policy of insurance, if any,
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that the answering OP also seeks protection of the provision U/s. 147

and 149 of the M.V. Act, that the liability of the OP, if any is subject to

the terms and condition as specified in the policy of insurance and also

under the requisite provision of section 64 VB of the Insurance Act,

1988 and rules framed under insurance rules, that answering OP has

no  personal  knowledge  about  the  accident  and  as  such  any  facts

revealed at any stage the answering OP shall  have right to adduce

evidence or cross examine all the witnesses of the claimant / injured in

respect of statement and any other subsequent facts which may be

revealed afterward for filing written statement, that the answering OP

submits that petition of the claimant is liable to be dismissed and there

is  no  prima  facie  case  and  accident  took  place  due  to  rash  and

negligent driving of the driver of the vehicle is fully denied.  OP prayed

before the Hon’ble Court  to dismiss the claim petition with costs in

favour of the answering OP as answering OP is not liable to pay any

compensation to the claimant.
OP  No.4  insurer  of  the  offending  truck  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.4 are as follows:
That all the material allegations made in the claim petition

are  false  and petition  is  not  maintainable  either  on  facts  or  in  law

against this respondent, hence the petition is liable to be dismissed in

limine with costs against this respondent, this respondent admits that

vehicle No.AS-21/5029 (Truck) was covered at the material time under

the  policy  of  insurance  issued by  respondent  subject  to  the  terms,

conditions and expectation and limitation thereof and confirmation of

the  compliance  of  section  64  VB  of  the  Insurance  Act,  1938,  the

insurance  policy  issued  by  this  respondent  in  favour  of  the  insurer

bearing No.OG-08-2405-1803-0000316 for the period from 07.03.2008

upto 06.03.2009 in possession of the insured.  Insured may kindly be

directed  to  produce  original  insurance  policy  before  the  Hon’ble

Tribunal failing which answering OP shall  produce the copy of policy

which may kindly be exhibited and read in evidence, the person driving

the vehicle has no relation in force as on the date of accident to drive

the vehicle.  It is submitted that driver of the insured vehicle No.AS-
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21/5029 (Truck) was not holding a valid and effective driving licence at

the  time  of  accident  and  further  was  not  qualified  for  holding  or

obtaining  such  driving  licence  and  further  has  not  satisfied

requirements  of  rule-3  of  Central  Motors  Vehicle  Rule,  1989.

Respondent No.2 has handed over the possession of the vehicle to the

said driver and therefore has contravened the provision of M.V. Act and

rules  framed  there  under  and  committed  breach  of  the  terms  and

conditions of the insurance policy.  Respondent seeks protection U/s.

147  and  149  of  the  M.V.  Act.   Respondent  specifically  denies  the

allegations that the vehicle bearing registration No.AS-21/5029 (Truck)

was involved in the above accident and it was driven in a rash and

negligent manner and petitioner is to put strict proof of the same.  The

respondent is not aware that the deceased was aged about 29 years

and he is a brick manufacturer by occupation and his monthly income

is  Rs.  6,000/-,  hence  the  petitioner  is  put  its  strict  proof  with

documentary evidence regarding age, income and occupation of the

deceased.  Respondent does not admit and denies the allegations that

deceased was  a  passenger  of  the  Bus  No.AS-17/7152 and accident

occurred  due  to  rash  and  negligent  driving  of  the  vehicle  No.AS-

21/5029  is  categorically  denied  by  the  OP.   It  is  also  categorically

denied  by  this  respondent  that  as  a  result  of  the  said  accident

deceased died on the spot.  Petitioner is required to prove the same

with documentary evidence.  Respondent does not admit and denies

that  Bilasipara  P.S.  registered  a  case  vide  Bilasipara  P.S.  Case

No.266/08 U/s.  279/337/338/304-A IPC  involving  the  vehicle  bearing

registration  No.AS-21/5029  (Tata)  in  the  alleged  accident,  hence

petitioner  is  required  to  strict  proof  of  the  same with  documentary

evidence.  Respondent specifically denies that deceased died due to

motor vehicular accident arising out of involvement of vehicle No.AS-

21/5029.  Petitioner is liable to prove the involvement of vehicle No.AS-

21/5029 with documentary evidence.  Without prejudice of the above

contentions  this  respondent  submits  that  amount  of  Rs.  8,00,000/-

claimed by the petitioner in the petition is more excessive, exorbitant

and  exaggerated  and  petitioner  is  not  entitled  to  same  from  the
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respondents.  In view of the above facts this respondent prays that

Hon’ble  Court  may  be  pleased  to  dismiss  the  above  claim petition

against respondent No.4 with costs else respondent company will be

put  to  irreparable  loss  and  injury  and  for  this  act  of  kindness

respondent No.4 as in duty bound shall ever pray.
Although summon are issued against other OP namely OP

No.2, OP No.5, 6 and 7 but the same OP did not turn up, hence this

case proceeded ex-parte against OP No.2, 5, 6 & 7.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-17/7152 and AS-

21/5029 and son of the claimant died due to the said

accident?
2 Whether the offending vehicle was duly insured with

M/s. New India Assurance Company Limited and Bajaj

Allianz General Insurance Company Limited at the time

of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimant side are briefly discussed.

CW-1 Saraswati Roy claimant in her evidence on affidavit

had stated that she had filed this case for death of her son Binod Roy

who died in a motor vehicular accident which took place on 14.10.2008

at  about  12:30  A.M.  under  Bilasipara  P.S.  in  the  district  of  Dhubri,

Assam.   She  further  stated  in  her  evidence  on  affidavit  that  on

13.10.2008 her son named Binod Roy boarded a Bus No.AS-17/7152 as

passenger at Golakganj for journey to Guwahati but on the way when
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the vehicle reached near Beltoli on NH-31 in intervening night about

12:30 A.M. i.e. on 14.10.2008 suddenly it met with an accident with

one truck No.AS-21/5029.  As a result of the said accident her son died

on the spot inside the bus and some of the passengers of the bus also

died and sustained injuries.

She  further  stated  in  her  evidence  on  affidavit  that

accident took place due to rash and negligent driving by the drivers of

both the vehicles and her son died due to the accident arising out of

use of both the vehicles.  Both the vehicles are badly damaged in the

accident and seized by the police.

She  further  stated  in  her  evidence  on  affidavit  that

accident was duly investigated by the police vide Bilasipara P.S. Case

No.266/08 U/s. 279/337/338/304-A/427 IPC was registered.

She further stated in her evidence on affidavit that after

the  accident  took  place  surrounding  people  including  some  of  the

passengers of the said bus with the help of Bilasipara P.S. brought the

dead body of her son to Dhubri Civil Hospital where P.M. examination

was conducted.

She  further  stated  in  her  evidence  on  affidavit  that

deceased  was  engaged  for  manufacturing  of  bricks  in  FN  Brick

Industry, Hajo Singhimari in the district of Kamrup and used to earn Rs.

6,000/- per month.  She further stated in her evidence on affidavit that

at the time of accident age of her son was about 29 years and left

behind herself,  his wife,  his  minor  son and one unmarried sister  as

legal heirs / dependents.  It is more clearly described in para-22 of the

claim petition.

She further stated in her evidence on affidavit that her

son was the sole earning member of the family but due to his sudden

demise entire family became helpless and there is none to look after

the family.  She further stated in her evidence on affidavit that she is

now facing financial hardship and passing her days through borrowing
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from others.   She further  stated in  her  claim petition that  she had

incurred amounting to Rs. 20,000/- for carrying dead body from Dhubri

to his native village and Rs. 40,000/- for funeral expenses.

She claimed an amount of Rs. 8,00,000/- as compensation

for the death of  her son and submitted the following documents in

support  of  her  claim  which  are  exhibited  as  follows.   Ext-1  is  the

Accident Information Report in Form No.54 Report, ext-2 is the copy of

P.M. Report, Annexure-A is the policy of insurance of the bus, annexure-

B is the insurance policy of the truck.

Learned  counsel  on  behalf  of  New  India  Assurance

Company Limited had cross examined the said witness and in her cross

examination she had stated that  wife and children of  the deceased

resides in the house of her father.  She had a son and deceased Binod

Roy was her only son and she had no other issue.  She further stated in

her cross examination that accident took place due to negligent act of

the driver of both the vehicles.  She denied in her cross examination

that her son was not 29 years at the time of his death.  She further

stated in her cross examination that she had no specific occupation.

She denied in her cross examination that her claim with regard to her

son  being  the  sole  earning  member  of  the  family  and  being  the

dependent on the income of her son is not true.  She further admitted

in  her  cross  examination  that  her  son  after  marriage  used  to  live

separately.  She further admitted in her cross examination that after

the marriage her son used to live her father in law’s house.  She denied

in her cross examination that her claim with regard to funeral expenses

to  the  tune  of  Rs.  60,000/-  is  correct.   She  denied  in  her  cross

examination that New India Assurance Company Limited is not liable to

bear  the  compensation  for  the  death  of  her  son  because  that  the

vehicle insured with New India Assurance Company Limited was not at

fault.

Learned  counsel  on  behalf  of  Bajaj  Allianz  General

Insurance Company Limited had cross examined the said witness and
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in her cross examination she had stated that she had not seen the

alleged occurrence.  She further stated in her cross examination that it

is not a fact that offending vehicle had struck the truck from back side

and the truck was in the position of being parked by the side of the

road.  She denied in her cross examination that accident did not occur

due to negligence of the drivers of both the vehicles.  She denied in

her cross examination that Bajaj Allianz General Insurance Company

Limited is not liable to pay any compensation for the death of her son.

In  the  instant  case  OP  insurance  company  had  cross

examined the witness.  DW-1 Sri Akshay Narayan Dev, official witness

working as Sub-Inspector and In-Charge Traffic Department had stated

that he appeared before this tribunal on pursuance of summon / notice

issued in  the  name of  O/C  Bilasipara  P.S.   He  further  stated  in  his

examination in chief that he has brought the lists of death as well as

injured persons in connection with Bilasipara P.S. Case No.266/08 U/s.

279/337/338/304-A IPC.  The aforesaid lists is based upon the accident

case register of Bilasipara P.S. for the year 2008.

He  further  stated  in  his  examination  in  chief  that

according  to  accident  register  two  vehicles  were  involved  in  the

accident  namely  one canter  bus  bearing  registration  No.AS-17/7152

and one truck bearing registration No.AS-21/5029.   As  per  accident

case register 46 persons were injured and 23 persons expired in the

aforesaid accident.  Ext-A (PIO) is the relevant extract of the accident

case register in respect of Bilasipara P.S. Case No.266/08.  Ext-B (PIO) is

the  forwarding  letter  of  O/C  Bilasipara  P.S  containing  the  lists  and

particulars of deceased and injured persons.  Ext-B (1) is the signature

of O/C Bilasipara P.S. Sri Dhaneswar Das which he know.

Learned  counsel  on  behalf  of  claimant  had  cross

examined the said witness.  In his cross examination he had stated that

he did not join service in the year 2008 and as such he was not posted

as a officer of Assam Police in the year 2008.  He further admitted in

his cross examination that he did not carry out investigation or part
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investigation of this case.  He further stated in his cross examination

that he never went to the place of occurrence.  He further stated in his

cross examination that he was not the investigating officer of the case.

Whatever he deposed in his examination in chief on 17.08.2015 are

based on official record and he did not have any personal knowledge at

all regarding the same.  He denied in his cross examination that he has

been influenced by the insurance company to depose as a witness in

this case.   In fact,  he appeared before the tribunal  in pursuance of

receipt of summon issued from court.

DW-2 Joshobonto Kotoki  in  his examination in chief  had

stated that he is the Legal Manager of Bajaj Allianz General Insurance

Company Limited, Guwahati and he is well acquainted with the facts

and  circumstances  of  the  instant  case.   He  further  stated  in  his

examination in chief that he had collected the certified copy of FIR and

certified copy of Charge Sheet and found that O/C of the GR Case vide

GR Case No.266/08 had submitted charge sheet against the driver of

the canter bus vide registration No.AS/7152 which was insured with

New India Assurance Company Limited not insured with Bajaj Allianz

General Insurance Company Limited.  Ext-1 is the certified copy of FIR,

ext-2 is the certified copy of Charge Sheet. 

Learned  counsel  on  behalf  of  claimant  had  cross

examined the said witness and in his cross examination he had stated

that there was involvement of two vehicles in the said accident.  The

accident took place due to use of both the vehicles.

Perused  the  evidence  adduced  by  the  claimant  side

minutely.  Perused also evidence adduced by OP insurance company

minutely.   Perused also exhibited documents.   Ext-1  is  the certified

copy of FIR.  As per FIR on the date of accident i.e. on 14.10.2008 at

about 12:30 A.M. near Beltoli on NH-31 an accident took place.  CW-1

Smt.  Saraswati  Roy  herself  admitted  in  her  cross  examination  that

accident had taken place due to negligent act of drivers of both the

vehicles.  DW-1 Sri Akshay Narayan Deb in his examination in chief had
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stated  that  according  to  accident  case  register  two  vehicles  were

involved in the accident namely one canter bus bearing registration

No.AS-17/7152 and one truck bearing registration No.AS-21/5029.  As

per  accident  case  register  46  persons  were  injured  and  23  people

expired in the aforesaid accident.

DW-2  Joshobonto  Kotoki  also  admitted  in  his  cross

examination  that  there  was  involvement  of  two  vehicles  in  the

accident.  The accident took place due to use of both the vehicles.

Perused the Form No.54 Report which is exhibited in this

case as ext-1.  As per Form No.54 Report two vehicles were involved in

the  accident.   One  is  AS-17/7152  (Bus)  and  another  is  AS-21/5029

(Truck).  AS-17/7152 was insured with New India Assurance Company

Limited  and  insurance  policy  is  valid  upto  18.08.2009  and  another

vehicle  No.AS-21/5029  (Truck)  is  insured  with  Bajaj  Allianz  General

Insurance  Company  Limited  and  insurance  policy  is  valid  upto

06.03.2009.   So,  insurance  policy  of  both  the  vehicles  are  valid

covering the date of the accident.

As per claim petition deceased was working at the time of

accident in the brick industry and monthly income of the deceased was

Rs.  6,000/-  but in support  of his income claimant side had failed to

produce any income proof document to show that monthly income of

the deceased at the time of accident was Rs. 6,000/-.  So, I treat the

income of the deceased notionally at Rs. 4,000/- per month.  As per

Form No.54 Report i.e. ext-1 driving licence of the driver of both the

vehicles are  valid  covering the date  of  the  accident.   So,  both the

vehicles are equally liable to pay compensation to the claimant.  As all

the witnesses had corroborated each other that accident occurred due

to rash and negligent driving by drivers of both the vehicles and as a

result son of the claimant died.  DW-1 & 2 also corroborated each other

that accident took place due to use of both the vehicles.  So, insurance

companies of both the vehicles are equally liable to pay compensation

to the claimant.
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As claimant side in her claim petition had mentioned that

monthly  income of  the deceased was  Rs.  6,000/-  per  month but  in

support of his income claimant side had failed to produce any income

proof certificate.  So, I treat the income of the deceased at Rs. 4,000/-

per month notionally.  

As per claim petition age of the deceased at the time of

accident was 29 years.  Claimant side had exhibited P.M. Report vide

ext-2.  As per P.M. Report age of the deceased at the time of accident

was 36 years.  So, I accept the P.M. Report and assessed that age of

the deceased at the time of accident was 36 years.

Claimant  side  in  his  claim petition  had  mentioned  that

deceased left  behind his wife Arati  Roy,  Saraswati  Roy mother,  one

minor son named Arjun Roy and one unmarried sister namely Nirobala

Roy as dependents.

Learned  counsel  on  behalf  of  claimant  had  drawn  the

attention a decision of Hon’ble Supreme Court decided in Civil Appeal

No.3843 of 2008, Sarla Verma & Other Vs. Delhi Transport Corporation

& Others.

As per said citation multiplier 15 will be applicable for the

age group of 36 to 40 years.  As age of the deceased at the time of

accident was 36 years so multiplier 15 will be applicable in this case.

Regarding dependency as per claim petition deceased left

behind  his  wife,  his  mother,  his  son  and  one  unmarried  sister  as

dependents  so  as  per  decision  of  Hon’ble  Supreme  Court  in  Sarla

Verma’s  case  1/3rd is  to  be  deducted  towards  personal  and  living

expenses where the number of family members is 3.  Unmarried sister

is  not  dependant  upon  the  deceased  as  per  Section-8  of  Hindu

Succession Act.

Claimant  side  had  drawn  the  attention  of  decision  of

Hon’ble Supreme Court  decided in  2017 (4)  TAC 673 (SC),  National

Insurance  Company  Limited  Vs.  Pranay  Sethi  &  Others.   Hon’ble
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Supreme Court gave some guidelines how to calculate compensation

under  the  conventional  heads.   Claimant  is  entitled  to  get

compensation  amounting  to  Rs.  15,000/-  under  the  head of  loss  of

estate, Rs. 40,000/- under the head of consortium & Rs. 15,000/- under

the head of funeral expenses.  Pro-forma OP Smti. Arati Roy is entitled

to get Rs. 40,000/- under the head of loss of consortium.

Regarding future prospects as deceased is self-employed

25% is to be added as future prospects as deceased was below 40

years at the time of accident.

Here in this case police after completion of investigation

had submitted  charge sheet  against  Md.  Saidul  Hoque OP No.5  i.e.

driver of the bus insured with New India Assurance Company Limited.

Charge Sheet  is  not  conclusive proof  to  determine  which vehicle  is

responsible for the aforesaid accident.  All the witnesses including CW-

1  Smt.  Saraswati  Roy  claimant  in  her  evidence  on  affidavit  had

specifically stated that accident took place due to rash and negligent

driving by the driver of both the vehicles and her son died due to the

accident arising out of use of both the vehicles.  Both the vehicles are

badly  damaged in  the accident  and seized by the police.   Defence

witness named Sri  Joshobonto Kotoki  Legal  Manager of  Bajaj  Allianz

General  Insurance  Company  Limited,  Guwahati  in  his  cross

examination had categorically stated that  there was involvement of

two vehicles in the accident.  The accident took place due to use of

both the vehicles.  So, insurers of both the vehicles are equally liable to

pay compensation on 50 : 50 basis.

Claimant is entitled to get following compensation:

Monthly  income  of  the  deceased  was  Rs.  4,000/-  so

annual  income  of  the  deceased  would  be  Rs.  4,000/-  X  12  =  Rs.

48,000/-.  As per decision of Sarla Verma’s case multiplier 15 will be

applicable in this case.  Rs. 48,000/- X 15 = Rs. 7,20,000/-.  Deducted

1/3rd of personal expenses as per decision of Sarla Verma’s case.  After

deducting 1/3rd it comes to Rs. 4,80,000/-.
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Claimant is also entitled to get compensation amounting

to Rs. 15,000/- under the head of loss of estate, Rs. 15,000/- under the

head of funeral expenses.  Pro-forma OP No.7 Smt. Arati Roy wife of the

deceased is entitled to get consortium amounting to Rs. 40,000/-.

Claimant is also entitled to get 25% of the compensation

under the head of future prospects as per decision of Pranay Sethi’s

case decided by Hon’ble Supreme Court.   25% of  Rs.  1,20,000/-  to

which claimant is also entitled to get.

Thus, in total, claimant is entitled to get Rs. 480,000/- +

Rs.  1,20,000/-  +  Rs.  15,000/-  +  Rs.  15,000/-  + Rs.  40,000/-  = Rs.

6,70,000/- as compensation.

Claimant  Smt.  Saraswati  Roy  is  entitled  to  get

compensation  1/3rd of  the  total  compensation  amounting  to  Rs.

2,10,000/- excluding consortium.  Other two dependents namely Smt.

Arati Roy wife of the deceased and her son will be entitled to get 2/3 rd

share including consortium.  As child of the deceased is minor and Pro-

Forma OP No.7 Smt. Arati Roy is natural guardian of her child so share

of  minor  child  of  Smt.  Arati  Roy,  share  of  the  minor  child  of  the

deceased  will  be  given  to  Smt.  Arati  Roy  as  mother  and  natural

guardian of the minor son of the deceased.

As deceased Binod Roy left behind his mother and wife

and one minor child as legal heirs so total amount of compensation is

apportioned accordingly as per decision of the Hon’ble Supreme Court

in Sarla Verma’s case.  Wife of the deceased i.e. Pro-Forma OP No.7 is

entitled to get additional  amount of  Rs.  40,000/-  under the head of

consortium but the said amount is not entitled to get Smt. Saraswati

Roy mother of the deceased.  As child of the deceased is minor and

dependent upon his mother as natural guardian so share of the child

be given to Smt. Arati Roy wife of the deceased for his maintenance.  

ORDER 
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In  the  result,  claim  petition  is  allowed  awarding  Rs.

6,70,000/- (Rupees Six Lakhs Seventy Thousand) only to the claimant

payable by OP No.3, M/s. New India Assurance Company Limited & OP

No.4  M/s.  Bajaj  Allianz  General  Insurance  Company Limited through

separate  account  payee  cheque  in  the  proportion  of  50  :  50.   An

interest  at  the  rate  of  8%  per  annum  is  allowed  on  the  total

compensation from the date of filing of claim petition i.e. 23.12.2009

till realisation.

Out of the awarded amount of Rs. 6,70,000/- OP insurance

company  is  directed  to  pay  Rs.  2,10,000/-  to  the  claimant  Smt.

Saraswati  Roy,  mother  of  the  deceased.   OP insurance  company is

directed to pay Rs. 2,10,000/- + Rs. 40,000/- consortium totalling Rs.

2,50,000/- to pro-forma OP No.7 Smt. Arati Roy, wife of the deceased

and rest  amount of  Rs.  2,10,000/-  be paid to  the minor  son of  the

deceased.  Share of the minor be kept in the Nationalized Bank as a

fixed deposit.   Further,  Bank concerned is directed not to allow any

loan,  etc  without any written permission of  the Tribunal  and annual

interest on the fixed deposit of the minor be credited directly to the

legal guardian of the minor for care and protection of the child. 

     Given under my hand and seal of this court this 09 th day of July,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

MAC Case No.564/2009

Claimant’s witness : CW-1 Saraswati Roy

  DW-1 Akshay Narayan Deb

  DW-2 Joshobonto Kotoki

 Exhibits 

Ext-1 Accident  Information  Report  in  Form

No.54

Ext-3 Post Mortem Report

   Member: MACT: Dhubri. 


