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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(S),

DHUBRI
G.R No. 2145/2014

U/S 448/294/323/506/34 IPC

STATE OF ASSAM
-VS-

 1. ASHATULLAH SK
                 2. MOINUL HOQUE
                 3. SAPIUR RAHMAN
                                            …….ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.
SUB-DIVISIONAL JUDICIAL MAGISTRATE(S),

DHUBRI

FOR THE STATE:- MR. R.K. ROY, LD. A.P.P.
FOR THE ACCUSED:-            MR. A.K. DEY, LD. ADVOCATE
EVIDENCE RECORDED ON :-  26/12/17, 28/05/18, 19/01/17, 

   19/01/16, 26/04/17, 26/12/17,
    01/11/17, 

ARGUMENT HEARD ON:-        09/05/2019
JUDGEMENT DELIVERED ON:- 23/07/2019

JUDGMENT

1. In  this  case  accused Ashatullah  Sk,  Moinul  Hoque and Sapiur

Rahman are facing trial for the case filed by the informant Azizur

Rahman, u/s  448/294/323/506/34 IPC. 

2. The brief of the prosecution story as revealed from the FIR inter-

alia is that  on 29/05/14 at about 7.30 A.M the accused persons

unlawfully entered into the house of the informant, scolded him

with filthy language and hit him on his head, chest and neck with

battam causing grievous injuries to him. The accused persons

also  threatened  him  with  dire  consequences.  Hence,  the

informant filed this case against the accused persons. 

3. On receipt of the ejahar the i/c of Daobhangi O.P vide G. D Entry

No. 319 dated 29.05.14 and forwarded the same to the  O/C of

Gauripur P.S for registering the case under proper section of law.

After  receiving the same the O.C Gauripur   P.S  registered the

case as Gauripur P.S Case No. 907/14, u/s 448/294/323/506/34

IPC. During the course of investigation the I.O. visited the place

of  occurrence  and  recorded  the  statement  of  the  witnesses,

collected medical report and arrested the accused persons. As



2

the  offences  are  bailabe  in  nature  the  accused persons  were

released them on bail.  After completion of investigation the I.O.

has  submitted  the  charge  sheet  against  the  accused  persons

namely  Moinul  Haque  and  Sapiar  Rahman  u/s

448/294/323/506/34 IPC and was forwarded the case to the court

for trial. 

4. On receipt of summons the accused persons appeared before the

court.  Copies  of  relevant  documents  were  furnished  to  the

accused under section 207 of Cr. P.C. My Learned Predecessor

after  hearing  the  learned  counsel  for  both  the  sides  and  on

finding sufficient materials to presume that the accused persons

have  committed  offences  punishable  under  section

448/294/323/506/34  IPC,  the  particular  of  offences  punishable

under  the said  sections  were  read  over  and explained to  the

accused persons to which they pleaded not guilty and claimed to

be tried.

5. In  support  of  their  case  prosecution examined five  witnesses.

During  the  course  of  recording  the  evidences  my  Learned

Predecessor was pleased to issue summons against the accused

namely Ashatullah Sk as per sec.319 CrPC. Accordingly he had

appeared before the court on receipt of summons and he was

released on bail.  After supplying copy to the said accused the

particular  of  offences  punishable  under  section

448/294/323/506/34 IPC were explained to the accused and to

which he pleaded not guilty and claimed to be tried. After that

the witnesses were further cross-examined by the defence side.

6. After  closing  of  the  evidences  of  the  prosecution  side,  the

statement  u/s  313  Cr.P.C.  was  recorded.  All  the  incriminating

materials found against the  accused were put to them and  the

same were of total denial. Defence declined to adduce evidence.

Heard the argument put forwarded by the learned Counsel for

both the sides as well as gone through the evidence available on

record.
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7. Points for determination.

i. Whether  the  accused  persons  on   29/05/14  at

about 7.30 A.M at village Khagrabari committed

criminal trespass by entering into the house of

the informant  Azizur Rahman in furtherance of

their common intention and thereby committed

the offence punishable u/s 448/34 IPC?
ii. Whether the accused persons on the same date

time  and  place  uttered  filthy  language  to  the

informant in or near public place in furtherance

of  their  common  intention  and  thereby

committed  the  offence  punishable  u/s  294/34

IPC?
iii. Whether the accused persons on the same date

time  and  place  voluntarily  caused  hurt  to  the

informant  in   furtherance  of  their  common

intention  and  thereby  committed  the  offence

punishable u/s 323/34 IPC?
iv. Whether the accused persons on the same date

time and  place  intimidated  the  informant  with

the  fear  of  certain  injuries  in  person  in

furtherance  of  their  common  intention  and

thereby  committed  the  offence  punishable  u/s

506/34 IPC?

8. Discussion, Decision and Reasons thereof:-

I  have  gone  through  the  evidence  on  record  and  heard  the

learned counsels of both sides and I shall now discuss and decide

the points formulated.  

EVIDENCES

9. In  this case informant Azizur Rahman was examined as PW-1,

sister-in-law of the informant Amena Bibi was examined as PW-2.

Independent  witnesses  Nandalal  Rabi  Das  was  examined  as

Pw.3,  Jatin  Rabi  Das  was  examined  as  PW.4  and  the  Medical

Officer was examined as PW.5. 

10. Informant/PW-1 Azizur Rahman deposed that he is the informant
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of this case. The accused persons are known to him. Exhibit-1 is

the  FIR  and  exhibit-1  (1)  is  his  signature.  He  said  that  the

incident took place on 30.11.14 at about 7/7.30 a.m. He said that

at  that  time  he  was  coming  to  school  along  with  his  son  at

Gauripur  and  when  he  reached  the  courtyard  the  accused

persons called him and scolded him in filthy language saying

that his goat had eaten their  plants.  When the informant had

replied that it was not his goat then, the accused persons did not

listen  to  him.  Thereafter  accused  Ashatullah  took  a  lathi  and

gave hit on his head, as a result he fell on the ground. Accused

persons  sat  on  him  and  tried  to  pull  him  outside.  Then  the

villagers gathered and the accused persons fled away from the

spot.  His younger brother Afzal  Hussain brought him to police

station and thereafter they were sent to Gauripur Hospital  for

treatment. He said that he gave the ejahar on the same day of

the incident. 

      During  his  cross  examination  he said  that  the  accused

persons are his relative and their houses are adjacent to each

other.  The houses of Ayub Ali, Muzahar Ali, Nandulal Rabi Das

are  near  their  houses.  Nandu  was  present  at  the  time  of

occurrence. He denied the suggestion that the accused persons

did  not  commit  marpit  on him.  He said  that  on 30/11/14 the

police  had  come  and  investigate  the  case.  He  admitted  that

there  are  multiple  litigation  between  him  and  the  accused

persons. He admitted that he had a dispute since the past 10

years. He said that the police has seized lathi by which accused

Ashatullah  hit  him.  He  admitted  that  he  did  not  give  any

description of the seized lathi before the police. He said that he

had lost his senses and regained his sense in the hospital.  He

said that he was admitted in the Gauripur hospital for 24 hours.

He said that the police did not seized any blood stained clothes.

He said that around 20/22 persons were present at the time of

occurrence. 

11. P.W-2 Amena Bibi deposed that the informant and the accused

persons are known to her. She said that about two years back  at

a but 7/8.00 AM she was standing in front of her house she saw
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that someone's goats were feeding on the plants near the pond

of the accused. On seeing the goat the accused persons scolded

the  informant  and  threw  him  on  the  ground  and  committed

marpit upon him, When Azizur's  wife Jonali  went to save him,

then the accused persons pushed her. He said that he saw Azizur

bleeding from the head. Then Nandulal and few others appeared

there and saved them. Afzal took Azijul to hospital 

      During her cross examination she said that the accused

persons  related  brothers.  She denied the suggestion that  she

stated before the police that she was at home and when she

heard halla she went to out. She said that the incident took place

on the road. She denied the suggestion that she had not seen

the incident . She said that near the place of occurrence there

are houses of Ayub Ali and Mojahar Ali. He denied the suggestion

that he deposed falsely.   She said that she cannot say when the

occurrence  took  place.  She  admitted  that  there  are  frequent

quarrels  between  the  informant  and  the  accused  persons

pertaining  to  land  dispute.  She  said  that  there  were  50/60

persons present at the time of occurrence. She admitted that she

cannot say the name of the persons who were present there. She

said  there  are  criminal  proceedings  against  the  complainant.

She said that the complainant is a serviceman  and he has no

cattle. She said that she cannot say the weapons the accused

carried in their hands. 

12. P.W-3 Nanadalal  Rabi Das deposed that the informant and the

accused persons are known to him. He said that about 2 years

back at about 7/8 A.M there was a quarrel relating to the goats.

She said that she saw Ashatullah came and kicked Azizur and

then other accused persons started beating the informant.  He

came out of the house and separated the them. After sometime

Afzal came and took Azizur to hospital for treatment. 

           During his cross examination he said that the incident

took  place  at  road  for  about  an  hour  and  many  people  had

gathered. He said that there are houses of Ayub Ali and Mojahar

Ali and others near the house of Azizur. He denied the suggestion
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that no marpit took place between the parties. He said that he

does not remember the date and time of the incident. He said

that there were 50/60 persons present at the time of occurrence.

He  admitted  that  he  does  not  know  how  and  why  previous

disputes took place between the informant and the accused. 

13. PW-4 Jatin Rabi Das deposed that  the informant and the accused

persons are known to him. He said that about 3 years back at

about 8.00 A.M he heard halla and came out of the house and

saw Ashatullah was beating Moni,  S/o Jabbar Ali.  He said that

Ashatullah hit Moni with a firewood on the head of Azizur. 

     During  his  cross  examination  he  said  that  the  place  of

occurrence is a PWD road and many people gathered there. He

said  that  he cannot  say the names of  the persons  who were

present at the time of incident. He said that he reached the place

of occurrence at the end of the incident. He said that Moinul and

Sopiar were not present at the place of occurrence. He denied

the suggestion that he had not seen the incident. He said that he

cannot say when the incident took place. He said that Ashatulah

and informant had committed marpit to each other. He said that

he did not witness the occurrence from the beginning as he had

arrived  only  towards  the  end.  He  said  that  there  were  60/70

persons present at the time of occurrence. He said that he did

not see the lathi. He said that police did not seize the lathi. He

said that both the parties had land dispute for a long time. He

said that Moni was taken to hospital. 

14. PW-5 Dr.  Birendra Nath Ray deposed that on 29.05.14 he was

serving as the in-charge of  Gauripur C.H.C. He said that on the

said day at 9.30 A.M he examined one Md. Azizur Rahman. He

was escorted by one Azad Ali.  On examination he found that

tenderness over right side of the cheek of the patient. He opined

that the nature of  injury was simple in nature and caused by

blunt object.  Exhibit-2 is the medical report and exhibit-2 is his

signature. 

         During his cross examination he deposed that in exhibit-2

he has not mentioned the age of injury and the size of injury
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          APPRECIATION OF EVIDENCES

15. Before going into the appreciation of evidences I would like to

reiterate the facts of this case for discussing the materials on

record lawfully. This case was filed by the informant alleging that

on 29/05/14 at about 7.30 a.m. the accused side assaulted the

informant  with  wooden  batam.  According  to  him the  accused

even scolded him with filthy language. 

16. Now to prove these facts of the FIR the prosecution examined as

many as 6 numbers of witnesses. Hence let me securitize if such

evidences  are  sufficient  to  attract  the  ingredients  u/s.

323/448/294/506/34 IPC against the accused persons.

17. To prove the injury alleged to be caused by the victim/ Azizur

Rahman, the medical officer was examined as PW.6. According to

the M.O. he detected injury of tenderness over the right side of

the cheek caused by blunt object and according to him the injury

was simple in nature.

       From the medical  report  it  is seen that the victim was

detected with a minor injury. According to the prosecution side

this  was  the  act  of  the  accused  which  caused  the  injury.

However, according to the defence side the injury was the result

of  fall.  During  the  cross-examination  of  Medical  Officer   the

defence side has suggested the said  question to the Medical

Officer and he has agreed to the same. Now let me discuss if the

prosecution witnesses are sufficient to attract the ingredients u/s

323 IPC. 

18. In this case the informant has appeared before the court and he

testified  that  this  incident  happened  on  30.10.14.  During  his

cross examination the defence side has affirmed the said date of

occurrence by stating that he was deposing in the case which

happened on 30.10.14. According to the informant/P.W-1 multiple

litigation  are  pending  between the parties.  Perusal  of  the  FIR

shows that the informant has filed the FIR for an incident which

caused  on  29/05/14  but  on  the  date  of  deposition  he  had

mentioned the case which had occurred on 30.11.14 and not of

the incident which had taken place on 29.05.14. Thus, it is clear

that  he  being  the  informant  has  contradicted  the  date  of
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occurrence  in  this  case.  The  other  witnesses  though  have

mentioned  that  they  have  seen  the  accused  Ashatullah

assaulting Azizur/P.W-1 but they could not mentioned the date of

incident.  Admittedly,  many litigation are  pending between the

parties and hence this court is not able to determine whether the

witnesses  are  deposing  for  the  incident  happened  on

29.05.14( as mentioned in the FIR). The evidence of P.W-1 i.e.,

the informant shows that he himself has fully contradicted the

contents of the FIR by mentioning different dates from the date

of  occurrence.  Further  according  to  P.W-1  he  lost  his

consciousness and he was admitted in the Gauripur Hospital for

24  hours.  But  none  of  the  witnesses  has  supported  the  said

contents of P.W-1. The medical report also does not disclose the

fact that the concerned Medical  Officer/P.W-5 has referred the

victim/P.W-1 for further medical  treatment or admission in the

Gauripur  Hospital.  Hence,  the  evidence  of  P.W-1  is  appearing

nothing but exaggerated one. P,W-2 being his own sister-in-law

remained totally silent on the point that P.W-1 was admitted in

the hospital. 

19. Now coming to the evidence of the independent witnesses i.e.,

PW-3  and  P.W-4  they  said  that  they  had  seen  the  accused

Ashatullah  beating  Azizur.  Admittedly  several  litigations  are

pending  between  the  parties,  but  the  prosecution  could  not

specifically bring out the actual events during the recording of

evidence of P.W-3 and P.W-4. According to him the other accused

persons  also  assaulted  the  informant.  During  the  cross

examination of P.W-4 he said that the accused persons Moinul

and  Sofiur  were  present  in  the  place  of  occurrence.  The

evidences of independent witnesses i.e., P.W-3 and P.W-4 have

not corroborated each other on the point of presence of accused

persons  namely Safior  and Moinul  on the date of  occurrence.

Thus, it appears to me that the evidences of all the witnesses are

full  of  contradiction.  The  informant  himself    has  failed  to

mention the date of occurrence. There is no similarity between

the  date  of  occurrence  mentioned  in  the  FIR  and  in  the

deposition of prosecution witnesses. Thus, the evidence of P.W-1
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is  appearing  untrustworthy  and in  my  considered  opinion  the

evidence of the prosecution side is not sufficient to prove the

case u/s 323 IPC against the accused persons. 

20. To establish an offence u/s 448 IPC the prosecution has to prove

that the complainant was in possession of the property and the

accused entered into such property or remained there unlawfully

with an intention to commit the offence or to intimidate, insult or

annoyed the person in possession.

           In this case in hand, according to the contents of the FIR

the  accused  entered  the  courtyard  of  the  informant  without

having  any  authority  and  also  assaulted  him  thereafter.  The

informant/PW.1  during  his  evidence  did  not  state  anything  as

regard  to  the  fact  that  the  accused  had  entered  his  house.

According to the PW.2 who was the sister-in-law of the informant

the incident happened over the road. Similarly according to the

PW.4  the  place  of  occurrence  was  the  PWD  Road.  However

according to the PW.3 the incident happened near the road but

inside the courtyard. But he did not explain further whom the

courtyard belong to. Thus from the evidences of these witnesses

it is seen that all the witnesses had deposed differently as regard

to the exact place of occurrence. The informant himself remained

totally  silent  about  the  place  of  occurrence.  Thus  in  my

considered opinion the evidences are not sufficient to attract the

ingredients u/s. 448 IPC.

21. To  constitute  an  offence  u/s  294  IPC  the  prosecution  has  to

establish that the accused uttered filthy language towards the

victim.

22. During argument learned counsel for the accused submitted that

to  attract  section  294 IPC  the  prosecution  must  bring  on  the

record the very word which is alleged to be obscene.  It is fact

that unless the word alleged to be obscene is brought on record

it is not possible to decide whether the very word is obscene or

not according to section 294 IPC.

           From the evidence of all the witnesses it appears to me

that the prosecution failed to bring on record the word which is
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alleged to be obscene. In absence of the very word it cannot be

held the accused is guilty for uttering the obscene word. It is also

not proved that the utterance of the word has been made in or

near any public place.

            Hence, I opined that the accused persons are not guilty

of offence under section 294/34 IPC.

23. To bring the offence u/s 506 IPC the prosecution has to prove

that  the  accused persons  threatened the  informant  in  fear  of

death or cause injury to his person or reputation or property. But

from the evidence of PW-1/informant, P.W-2, P.W-3 and P.W-4 it

has appeared that the accused persons have not threatened the

informant in fear of death or cause any injury or reputation or

property. Thus, it appears to me that the evidence of prosecution

witnesses  have  not  supported  with  the  contents  of  the  FIR.

Hence, I find no ingredients to bring home the charge u/s 506/34

IPC as well.

24. In  the  backdrop  of  above  discussion,  I  come  to  the  safe

conclusion that the prosecution has miserably failed to prove the

case  against  the  accused  persons  beyond  reasonable  doubt.

Accordingly, the accused persons are acquitted and set at liberty

forthwith. 

25. The bail bonds of the accused persons are extended for a period

of six months as per section 437-A Cr.PC.

26. Given under my hand & seal of this Court and delivered in the

open Court on this 23th day of July, 2019 at Dhubri.

 (SANGITA HALOI)
                     Sub-Divisional Judicial Magistrate(S), 

Dhubri
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                               APPENDIX

PROSECUTION WITNESSES:

P.W-1  Azizur Rahman( Informant)
P.W-2 Amina Bibi
P.W-3 Nandalal Rabi Das
P.W-4 Jotin Rabi Das
P.W-5 Dr. Birendra Nath Rai( M.O)

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Exhibit-1 FIR. 

(SANGITA HALOI)
                   Sub-Divisional Judicial Magistrate(S), 

    Dhubri


