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IN THE COURT OF SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),

DHUBRI
G.R. Case No. 2354 of 2015

U/S 448/294/506/34 IPC
STATE OF ASSAM

-VS-

(i) Dipak Madak,
(ii) Kanika Madak,
(iii) Mamani Madak.

……  ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, L.L.M., A.J.S.
SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),
DHUBRI.

FOR THE STATE:- MR. R. K. ROY, LEARNED A.P.P.

FOR THE ACCUSED:- MR. S. M. SHAHJAHAN,
LEARNED ADVOCATE.

EVIDENCE RECORDED ON :- 19.05.2018, 27.07.2018,
    05.02.2019 & 27.03.2019. 

ARGUMENT HEARD ON :- 22.07.2019
JUDGEMENT DELIVERED ON :- 22.07.2019.

JUDGMENT

1.  In this case accused persons Dipak Madak and others are

facing  trial  for  the  case  filed  by  the  informant  Bharati  Madak,  u/s

448/294/506/34 I.P.C. 

2.  The brief of the prosecution story as revealed from the

F.I.R. Inter-Alia is that on 20.05.2015, at about 11:45 PM, the accused

Dipak  Madak  entered  the  house  of  informant  with  ill  intention  by

breaking the door of her house. She said that while the accused was

trying to break TIN-Sheet of her house, she raised alarm. But, due to

weather  no  one  could  hear  her  cry.  Thereafter,  she  informed  his

nephew Mukul Ray over telephone and accused ran away from the

place of occurrence. Later, on 21.05.2017, at about 11:30 AM, while

the mother of the informant had interrogated the accused about the

incident happened on the previous night, the accused (as mentioned

in the FIR) has attempted the assault informant’s mother. Hence, the

informant lodged this case.
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3.  On receipt of the Ejahar the Officer-in-Charge of Agomani

P.S.   registered  a  case  vide  Agomani  P.S.  Case  No.127/15,  u/s

120(B)/143/448/325/511  I.P.C.  and  endorsed  A.S.I.  Mr.  S.  Ray  to

investigate  the  case.  During  the  course  of  investigation,  the  I.O.

visited  the  place  of  occurrence,  recorded  the  statement  of  the

witnesses.  After  completion  of  investigation,  S.I.  G.  Ahmed  has

submitted  the  charge  sheet  against  the  accused  persons  u/s

448/294/506/34 I.P.C.  and was forwarded the case to the Court  for

trial. 

4.  On receipt  of  summons the accused persons  appeared

before the Court. Copies of relevant documents were furnished to the

accused  persons  under  section  207  of  Cr.  P.C.  After  hearing  the

Learned Counsel for both the sides and on finding sufficient materials

to  presume  that  the  accused  persons  have  committed  offences

punishable under section 448/294/506/34 IPC, the charge of offences

punishable under the said sections were read over and explained to

the accused persons to which they pleaded not guilty and claimed to

be tried.

5.  In  support  of  their  case,  prosecution  examined  four

numbers  of  witnesses.  After  closure  of  prosecution  evidence,

statement  under  section  313  of  Cr.P.C.  is  recorded  of  the  accused

persons, which were of total denial. Defence side did not examine any

witness. Heard the argument put forwarded by the Learned Counsel

for both the sides as well as gone through the evidence available on

record.

6. POINTS FOR DETERMINATION.

i) Whether the accused persons on 20.05.2015, at about

11:45 P.M., in furtherance of their common intention,

committed trespass into the house of the informant

and  thereby  committed  the  offence  punishable  u/s

448/34 I.P.C.?

ii) Whether  on  the  same  date,  time  and  place,  the
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accused-persons  in  furtherance  of  their  common

intention, scolded the informant by way of using filthy

languages in a public place which caused annoyance

to  others  and  thereby  committed  an  offence

punishable under section-294/34 I.P.C?

iii) Whether  on  the  same  date,  time  and  place,  the

accused  persons  in  furtherance  of  their  common

intention,  committed  an  offence  of  criminal

intimidation by way of  showing fear  of  taking away

the  life  of  informant and  thereby  committed  an

offence punishable u/s 506/34 I.P.C?

DISCUSSION, DECISION AND REASONS THEREOF:-

7.  I have gone through the evidence on record and heard

the learned counsels of both sides and I shall now discuss and decide

the points formulated.  

EVIDENCES

8.  In this case, the informant Bharati Madak was examined

as PW-1, one Dipak Modak was examined as PW-2, one Manik Modak

was examined as PW-3 & one Dilip Kumar Madak was examined as

PW-4.

9.  P.W.-1,  namely,  Smti.  Bharati  Madak,  has stated in her

evidence-in-chief before the Court that the incident took place about 2

years ago, at around 12 A.M., the accused Dipak came to her house

after removing the CI sheet fence and after disconnecting the electric

connection,  he  entered  inside  her  compound  by  breaking  bamboo

gate and started knocking at the door of the house. She started to

shout and since it was rainy day, no one could hear her voice. Then

she had immediately called her maternal uncle, namely, Sipak to rush

for her help, the accused person Dipak had fled away from the place.

PW-1 further stated that on the next day when she had asked Dipak

about  his  conduct  of  previous  night,  she  was  abused  by  accused

Dipak, his wife and mother.  
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During cross-examination she said that she has not seen

the accused person. She has a total of four members in his family. Her

mother-in-law woke up due to the hue and cry raised in the incident.

Her mother in law did not restrain the accused person. She has not

stated before the police that the accused person namely Dipak has

disconnected the electric connection of her house and she has not

stated before the police that she has immediately called her maternal

uncle namely Sipak to rush for her help. Manik Modak, Jolil Modak and

other 20 members got assembled in the meeting. Many suggestions

were put forwarded to her by the defence, which were denied by her.

10. PW-2, Dipak Modak, deposed before the Court that the

informant if his case is known to him. The accused persons are also

known to him. At the time of incident, he was outside the place of

occurrence and was working at Guwahati and as such, he does not

know anything about the incident. His cross-examination was declined

by the defence. 

11. PW-3,  Manik  Modak,  deposed  before  the  Court  that

informant and accused persons are known to him. The incident took

place about 2 to 2½ years ago. He heard that Dipak Modak went to

the  house  of  Bharati  Modak  and  has  created  nuisance.  His  cross-

examination was declined by the defence.

 

12. PW-4,  Dilip  Kumar  Modak,  deposed  that  he  knows  the

informant and accused persons of this case. The incident took place at

around two years ago at about 10/10:30 PM in the night. On the next

day of the incident the informant had called him and had told him that

accused Dipak Modak  had assaulted Bharti  Modak on the previous

night by going to his house.

During  his  cross  examination  he  said  that  he  had  not

seen the incident with his own eyes. 

 APPRECIATION OF EVIDENCES

13. Prior  to  the  appreciation  of  evidences  offered  by  the

prosecution side, I would like to discuss the leading contentions of the

F.I.R. to appreciate the evidences lawfully.
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14. The informant in her F.I.R. categorically mentioned about

two incidents happened on 20.05.2015 and on 21.05.2015. From

the F.I.R., it is revealed that on 20.05.2015, the accused attempted to

enter the house of the informant by breaking the door and the TIN

Sheet. On the next day, i.e. on 21.05.2015, the accused attempted to

physical assault her mother when she confronted the accused about

his act. 

15. The prosecution side examined as many as four numbers

of witnesses including the informant and three independent witnesses.

The  independent  witnesses  i.e.  PW-2,  PW-3  &  PW-4  have  given

hearsay evidence to this case. According to the PW-3, he heard that

accused went to the house of informant and created nuisance. On the

other hand, according to PW-4, the informant told him that accused

assaulted Bharati Modak (informant). 

16. Hence, it is seen that all the independent witnesses have

given different versions in their evidence. The evidence of PW-4, about

assault alleged to be committed by accused Dipak, is not supported

by the other independent witnesses. There are vital contradictions in

their evidences. Since the PW-4 did not witness the incident by his

own eyes, I find it proper to go through the evidence of PW-1 i.e. the

informant, in this case once again.

17. According  to  the  PW-1,  the  accused  had  entered  her

house by breaking the bamboo gate and he had knocked at her door.

At that time, one Sipak rushed to the place of occurrence and on being

seen him, the accused rushed away from that place. According to the

PW-1, on the next date of the incident when she asked accused Dipak

about his conduct on the previous night, Dipak’s wife and his mother

abused her (PW-1). But the said Sipak was not produced as a witness

in this case. At this point while I have gone through the F.I.R., there is

no  mentioned  about  the  fact  that  the  accused  had  abused  the

informant. The F.I.R. reveals that it was the mother of the informant

who had interrogated the accused about his act. Hence, it is cleared

that the informant had developed and included some new set of facts

during her course of evidence, which has no corroboration with the

F.I.R.  During  her  cross-examination,  she  admitted  that  neither  her

mother-in-law nor  her brother-in-law had restrained the accused on
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the date of the incident. 

18. Admittedly,  her  in-laws  were  present  at  the  time  of

incident, but, I find no ground as to why the I.O. has not conducted

any investigation by recording their  statement.  All  the independent

witnesses examined by the prosecution side, were not present in the

place  of  occurrence.  Even  after  that  the  informant  had  not  stated

anything as regard to the fact that she had reported the matter to the

PW-4. There is a vital contradiction as regard to the fact that informant

Bharati  Modak  and  her  mother  were  present  in  the  place  of

occurrence. In the FIR, though she has mentioned about her presence.

But  during  her  evidence,  she  remains  silent  on  the  fact  that  her

mother was present.

19. The FIR has absolutely silent on the fact that the accused

had assaulted her in any manner. During her evidence, she said that

the accused along with his family members assaulted the informant.

There is no medical report with regard to show that the injury was

sustained by the informant.

20. In the backdrop of the above discussion, it appears to me

that the evidence of the prosecution side is weak and inconsistent.

There are some vital contradictions in the evidence of the PW-1. The

independent  evidences  have also  failed  to  support  the prosecution

case in any manner.

21. In the backdrop of the above discussion, the evidence are

insufficient to convict the accused persons, accordingly, the accused

persons are acquitted on benefit of doubt and set at liberty forthwith.  

22. The bail bonds of the accused persons are extended for a

period of six months as per section 437-A Cr.P.C.

23. Given under my hand & seal of this Court and delivered in

the open Court on this 22nd day of July, 2019 at Dhubri.

 (SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

Dhubri.
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A P P E N D I X

PROSECUTION WITNESSES:

P.W-1  Bharati Madak ( informant)
P.W-2 Dipak Modak,
PW-3 Manik Modak &
PW-4 Dilip Kumar Madak.

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Exhibit-1 F.I.R.

(SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

   Dhubri.


