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IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE (S), DHUBRI

G.R. Case No. 4494/2015
U/S 147/148/341/323/326/149 IPC

STATE OF ASSAM

-VS-

1) ATINUR RAHMAN
2) HAFIZUR RAHMAN

                                     3) AKRAMUL HOQUE
                                     4) SAYED ALI @ SAIYED
                                     5) SHAJAHAN ALI
                                     6) SAMSUL HOQUE
                                     7) SATTAR ALI @ ABDUL SATTAR
                                     8) JOHIRUL HOQUE

……  ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.
 SUB DIVISIONAL JUDICIAL MAGISTRATE(S), 

DHUBRI

FOR THE STATE:-       MR. R K ROY, LEARNED A.P.P.
FOR THE ACCUSED:-       MR. Y. BEPARI 

               LEARNED ADVOCATE
EVIDENCE RECORDED ON :-   04/07/19
ARGUMENT HEARD ON:-        04/07/19
JUDGEMENT DELIVERED ON:-04/07/19

JUDGMENT

1. In this case accused Atinur Rahman are seven other accused persons are facing

trial   for  the  case  filed  by  the  informant  Momir  Uddin  Sk,  u/s

147/148/341/323/326/149 IPC. 

2. The brief of  the prosecution story as revealed from the FIR inter-alia is that on

30/09/2014 at about 7.30 PM his younger brother  Jamir Uddin Sk was on duty at

Dumardah petrol pump for looking after FCI truck. At that time the accused persons

were cutting rope of the vehicle of FCI for the purpose of stealing rice. On being

resisted by his younger brother Jamiruddin the accused persons committed marpit

upon him. When his younger brother named Mahibul Hoque came forward to save

him,  the  accused  persons  assaulted  him with  sharp  weapons  causing  grievous

injuries to his left hand. The accused persons also attempted to kill him. On raising

alarm the accused persons  left  the place.  Hence,  the informant  filed  this  case

against the accused persons. 
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3. On  receipt  of  the  ejahar  the  I/c  of  Balajan  O.P  vide  GD  Entry  No.  425  dated

01/10/15 forwarded the same to the O/C Gauripur P.S for registering the case under

proper section of law. After receiving the same the O.C. Gauripur P.S  registered the

case as  Gauripur  P.S  Case No.  848/2015,  u/s  147/148/149/379/511/341/326/506

IPC. A.S.I. Mr. S.S. Dam was endorsed with the investigation of the case. During the

course  of  investigation  the  I.O.  visited  the  place  of  occurrence,  recorded  the

statement of the witnesses, collected the medical report of the victims. The I.O

arrested the accused persons and enlarged them on bail  Hon'ble  Gauhati  High

Court  grants  anticipatory  bail.   After  completion  of  investigation  the  I.O.  has

submitted  the  charge  sheet  against  the  accused  persons  u/s

147/148/149/341/323/326 IPC and was forwarded the case to the court for trial. 

4. On receipt of summons the accused persons appeared before the court. Copies of

relevant documents were furnished to the accused persons under section 207 of Cr.

P.C. After hearing the learned counsel for both the sides and on finding sufficient

materials to presume that the accused persons have committed offence punishable

under section  147/148/149/341/323/326  IPC, the charge under the said sections

are framed, read over and explained to the accused persons to which they pleaded

not guilty and claimed to be tried.

5. In support of their case prosecution examined three witnesses. The statement u/s

313  Cr.P.C.  were  recorded.  All  the  incriminating  materials  found  against  the

accused persons were put to them and the same were of total  denial. Defence

declined to adduce evidence.  Heard the argument put forwarded by the learned

Counsel  for  both  the  sides  as  well  as  gone  through the  evidence  available  on

record.

6.  Point for determination.

i) Whether the accused persons on 30/09/2014 at about 7.30 PM at Petrol  

Pump, Dumardaha, had formed an unlawful assembly in order to commit an

offence of rioting in prosecution of the common object of the assembly and thereby

committed the offence punishable u/s 147 IPC?

ii)  Whether  the  accused  persons  on  the  same  date  time  and  place  in  

prosecution of the common object of the assembly committed the offence of

rioting  being  armed  with  deadly  weapons  and  thereby  committed  the  offence
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punishable u/s 148 IPC?

Iii)  Whether  the  accused  persons  on  the  same  date  time  and  place  in

prosecution of the common object of the assembly have wrongfully restrained the

younger brothers of the informant namely Mahibul Hoque and Jomir Uddin from

moving  towards  their  desired  direction  and  thereby  committed  the  offence

punishable u/s 341/ read with section 149  IPC?

iv) Whether the accused persons on the same date time and place in prosecution

of the common object of the assembly have assaulted the younger brothers of the

informant namely Mahibul Hoque and Jomir Uddin and caused hurt to them and

thereby committed the offence punishable u/s 323 IPC read with section 149  IPC?

v) Whether the accused persons on the same date time and place in prosecution of

the common object of the assembly have assaulted the younger brothers of the

informant namely Mahibul  Hoque and Jomir  Uddin in his  left  hand with a knife

which is a dangerous weapon and have voluntarily caused grievous hurt to them

and thereby committed the offence punishable u/s 326 IPC read with section 149

IPC?

Discussion, Decision and Reasons thereof:-

7. I have gone through the evidence on record and heard the learned counsels of both

sides and I shall now discuss and decide the points formulated.  

EVIDENCES

8. In this case Momir Uddin Sk was examined as PW-1, Jomir Uddin Sk was examined

as PW-2 and Mohibul Hoque was examined as PW-3. 

9. PW-1 Momir Uddin deposed that he  is the informant of this case. He deposed that

the accused persons are known to him. They are his relatives. Exhibit-1 is the FIR

and exhibit-1(2) is his signature. He said that about three years back at about 7.00

PM  his  brothers  Jamir  Uddin  and  Mahibul  and  the  accused  persons  had  some

altercation pertaining to collection of  dues from FCI parking lot.   Hence,  out of

anger he had filed this case against the accused persons.  He said that in  that

incident he went to solve the mater and in that push and dash he fell  down and

got  injury.  He  said  that  they  settled  the  matter  amicably  in  a  family  meeting.

Hence, he does not want to proceed with the case. During his cross examination he

said that he has no objection if the accused persons are acquitted. 

10. PW-2 Jamir  Uddin  Sk deposed that  the informant and the accused persons are

known to him. He deposed that they are his relative. He said that about  four years
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back  at  about  7.00  PM  himself,  Mahibul  and  the  accused  persons  had  some

altercation pertaining to collection of dues from FCI parking lot. Hence out of anger

his brother filed this case against the accused persons. He said that he had settled

the matter amicably in a family meeting. Hence, he does not want to proceed with

the case.  During his cross examination he said that  he has no objection if  the

accused persons are acquitted and do not want to proceed with the case. 

11. PW-3 Mohibul Hoque deposed that the informant is his brother and the accused

persons are his relatives. He said that about  four years back at about 7.00 PM

himself,  Mahibul  and  the  accused  persons  had  some  altercation  pertaining  to

collection of dues from FCI parking lot. Hence, out of anger his brother filed this

case against the accused persons. He said that white he came running then he fell

down and got injury in his finger. Later they had settled the matter amicably in a

family meeting. Hence, he does not want to proceed with the case. During his cross

examination he said that he has no objection if the accused persons are acquitted

and do not want to proceed with the case. 

        APPRECIATION OF EVIDENCE

12. Point NO. 1 & 2

         Since the sections 147 and 148 IPC are closely connected, I deem it proper to

discuss the said points together. Section 147 IPC prescribes the punishment for rioting

and section 148 IPC provides that whenever force or violence is used by an unlawful

assembly  or  by  any member  thereof,  in  prosecution  of  a  common object  of  such

assembly, every member of such assembly is guilty of offence of rioting.  From the

bare perusal of section 146 IPC it appears that to be an offence  of rioting there must

be formed an unlawful assembly by the accused persons. But here in this case there is

not a single evidence to show that the accused persons formed an unlawful assembly.

Further there is no allegation of offence u/s 143 IPC by the I.O. while submitting the

charge sheet. Hence, in my considered opinion the pre-requisite of an assembly as laid

down u/s 141 IPC is not satisfied in this case. Hence, I opined that the prosecution is

not able to prove the case of rioting in this case. Hence, the  accused persons are

acquitted u/s 147/148 IPC. 

13. Point No. 3

          To constitute an offence u/s 341 IPC the prosecution has to establish that on the

date of occurrence the accused persons had wrongfully restrained the victims from

proceeding in any direction in which they had the right to proceed. In this case  PW-1,
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PW-2 and PW-3 have not stated anything that the accused persons restrained them on

their way in which they have the right to proceed.  There is also no evidence to show

that the accused persons formed an unlawful assembly while committing offence as

alleged u/s 341 IPC Hence, I am of the opinion that the ingredients u/s 341 IPC is not

attracted in this case.

14. Point No. 4 and 5

        To bring the offence u/s 323/326 IPC the prosecution has to prove that the

accused persons voluntarily caused hurt to the informant with a sharp weapon. It is

stated in the FIR that the accused persons beat the informant's brothers. But from the

evidence of PW-1, PW-2/victim  and PW-3/victim  it shows that they have not stated a

single  word  implicating  the  accused  persons  that  the  accused   persons  have

committed marpit upon PW-2 and PW-3 in any manner. They said that they sustained

injury  due to fall. Thus, it appears to me that the evidence of PW-1, PW-2 and PW-3

have not corroborated the contents of the FIR.  There is also no evidence to show that

the  accused  persons  formed  an  unlawful  assembly  while  committing  offence  as

alleged u/s 323/326 IPC. Hence, I find no ingredients to bring home the charge u/s

323/326/149 IPC.

15. Thus, it appears to me that the evidence available on record are not sufficient to

bring home the offence u/s 147/148/341/323/326/149 IPC. Accordingly, the accused

persons are acquitted on benefit of doubt and set at liberty forthwith.

16. The bail bonds of the accused persons are extended for a period of six months as

per section 437-A Cr.PC.

17. Given under my hand & seal of this Court and delivered in the open Court on this

4th day of  July, 2019 at Dhubri.

 (SANGITA HALOI)
                 Sub Divisional  Judicial Magistrate(S),

Dhubri
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                               APPENDIX

PROSECUTION WITNESSES:

P.W-1  Momir Uddin 
PW-2 Jamir Uddin Sk
PW-3  Mahibul Hoque.

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Exhibit-1 FIR

(SANGITA HALOI)
       Sub Divisional  Judicial Magistrate(S),

Dhubri


