
IN THE COURT OF SUB-DIVITIONAL JUDICIAL MAGISTRATE(S), DHUBRI

G.R. Case No. 792 of 2013
U/S 457/380/34 IPC

STATE OF ASSAM

-VS.-

1. ANOWAR HOSSAIN,
2. AMIR CHAND ALI @ TERNAM &

3. PANKI HOSSAIN @ RASHIDUL ISLAM.
……...ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, L.L.M., A.J.S.
SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),
DHUBRI.

FOR THE STATE:- MR. R. K. ROY, LEARNED A.P.P.

FOR THE ACCUSED:- MR. M. AHMED, 
LEARNED ADVOCATE

EVIDENCE RECORDED ON :- 17.05.2017 & 18.05.2018. 
ARGUMENT HEARD ON :- 11.07.2019
JUDGEMENT DELIVERED ON :- 11.07.2019.

JUDGMENT

1.  In this case accused Anowar Hussain & others are facing trial for the

case filed by the informant Ajid Sk, u/s 341/323/34 I.P.C. 

2.  The brief of the prosecution story as revealed from the F.I.R. Inter-Alia

is that on 03.07.2013, at around 2:30 AM, someone had entered inside the house of

informant by breaking window glass and theft Gas Cylinder, Bronze utensils, silver

ornaments etc. Hence, the informant filed the case. 

3.  On receipt of the Ejahar the Officer-in-Charge of Dhubri P.S. registered

the case vide Dhubri P.S. Case No.570/13, u/s 457/380 I.P.C. and endorsed A.S.I. Mr.

A. Rabha to investigate the case. During the course of investigation, the I.O. visited

the place of occurrence, recorded the statement of the witnesses. After completion

of investigation, the SI S. R. Mollah has submitted the charge sheet against the

accused persons u/s 457/380 I.P.C. and was forwarded the case to the court for

trial. 

4.  During the course of investigation, the I.O. has arrested 4 numbers of

accused persons and he has filed charge-sheet by showing 5 numbers of accused



persons for the alleged incident. Accordingly, during the stage of trial, the case was

filed against the accused Abdul Sheikh. One person named Hossain Ali @ Moia was

declared as juvenile and other accused persons were facing the trial by this Court.

5.  On  receipt  of  summons  the  accused  persons  appeared  before  the

court. Copies of relevant documents were furnished to the accused persons under

section 207 of Cr. P.C. After hearing the learned counsel for both the sides and on

finding sufficient materials to presume that the accused persons have committed

offences  punishable  under  section  457/380/34 IPC,  the  charge  of  offences

punishable under the said sections were read over and explained to the accused

persons to which they pleaded not guilty and claimed to be tried.
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6.  In support of his case, prosecution examined 5 numbers of witnesses.

After closure of  prosecution evidence,  statement under section 313 of  Cr.P.C.  is

recorded of the accused persons, which were of total denial. Defence side did not

examine any witness. 

7.  Heard the argument put forwarded by the learned Counsel for both the

sides as well as gone through the evidence available on record.

8.  Points for determination.

i) Whether the accused persons on 03.07.2013, at

about  2:30  AM,  in  furtherance  of  their  common  intention,

committed house breaking by night in order to commit theft and

thereby committed the offence punishable u/s 457/34 IPC?

ii) Whether the accused person on the same date

time  and  place,  in  furtherance  of  their  common  intention,

committed theft in the dwelling house of the informant Manik

Uddin Ahmed and thereby committed the offence punishable u/s

380/34 IPC?

DISCUSSION, DECISION AND REASONS THEREOF:-

9.  I  have gone through the evidence on record and heard the learned

counsels of both sides and I shall now discuss and decide the points formulated.  

EVIDENCES

10. In this case informant Manikuddin Ahmed was examined as PW-1, one

Fajar Ali was examined as PW-2, one Shahjahan Ali was examined as PW-3 and one



Sohid Ali was examined as PW-4.

11. PW-1, Manik Uddin Ahmed, deposed that he does not recognize the

accused persons. On the day of the incident, he along with his family had gone to

Bilasipara to attend a marriage keeping back two boys Raju and another to guard

the house. At about 3 AM, he got a telephone call from Abdul Rezzak that there was

a theft committed in their house. All the doors were opened and there was hulla.

He  reached  at  about  5/5:30am  and  saw  that  all  the  doors  were  opened  and

damaged. The utensils were all missing, gase stove etc, silver ornaments in total

articles  worth  Rs.70,000/-  to  80,000/-  were  missing.  He  did  not  get  his  stolen

property. The cross-examination of PW-1 was declined by the defence.

12. PW-2, Fajar Ali, deposed that the incident took place 4 years ago. His

house is in front of the informant's house. His truck is parked there and he had to

got to Kokrajhar in the early morning. He was watching TV and was alert. He heard

sounds but could not find anything. At last he heard the clashing sound and came

out and saw a person on the road near the wall of informant's house. He asked

about his identity and he started running. He followed him for sometime but, he

fled away. He raised hulla and nearby people gathered.

 During her cross examination she said that he could not recognize the

person who was standing as it was dark.

13. PW-3,  Shahjahan Ali,  deposed that  he knows the informant but,  he

does not now the accused persons. The incident took place about 4 years ago. He

was sleeping and when he heard hulla, he woke up and came out and saw lots of

people gathered near Manik's house. Manik was not present at that time and he

heard  that  there  was  theft  in  his  house. The  cross-examination  of  PW-3  was

declined by the defence.

14. PW-4, Sohid Ali, deposed that the informant and the accused persons

are not known to him. The incident took place around 5 years ago, at around 3

A.M., when he was coming towards the bus stand. When he reached the house of

informant he had heard hue and cry about the commission of theft. Apart from the

above,  he had no idea about  the incident.  The cross-examination of  PW-4 was

declined by the defence.  

 APPRECIATION OF EVIDENCES

15. This case was filed by the informant against unknown person alleging



that  on  03.07.2013  at  about  2:30  AM,  someone  had  committed  theft  of  Gas

Cylinder, Bronze utensils, silver ornaments etc. in the house of informant.

16. During the course of trial, four numbers of PWs were examined by the

prosecution side. But, none of the PWs have identified the accused persons.

17. PW-1, i.e. the informant said that at the time of incident he was not

there in his  house and hence,  he could not  identify the accused persons.  Now

according to PW-2, he heard some noise, while he came out and saw one of the

accused and chased him. But, he failed to catch him. PW-2 could not identify any of

the accused during his evidence. 

18. PW-3  &  PW-4  have  given  hearsay  evidence  to  this  case  and

accordingly none of them could able to identify who were involved in the incident in

the night committed in the house of the informant. It  further appears from the

case-record that the I.O. has not seized any articles from the possession of the

accused persons during the course of investigation. Not even a single seizure list is

found available in the case-record to show that the accused persons had possessed

any of the stolen goods. 

19. In the backdrop of above discussion, I come to the safe conclusion that

prosecution has failed to prove the case against the accused persons beyond any

reasonable doubt. As such, the accused persons are acquitted on benefit of doubt

and set at liberty forthwith.  

20. The bail bonds of the accused persons are extended for a period of six

months as per section 437-A Cr.P.C.

 

21. Accused Amir  Chand Ali  @ Terenam is  behind  judicial  custody and

hence, he is allowed to be released jail custody only on furnishing of bail bond of

Rs.6000/- with a local surety of like amount, in default to remain on judicial custody

for 6 months as per section 437-A CrPC.

22. Given under my hand & seal of this Court and delivered in the open Court on

this 11th day of  July, 2019 at Dhubri.

    (SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

 Dhubri



A P P E N D I X

PROSECUTION WITNESSES:

P.W-1  Manikuddin Ahmed (informant),
P.W-2 Fajar Ali,
PW-3 Shahjahan Ali &
PW-4 Sohid Ali.

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Exhibit-1 F.I.R.

(SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

Dhubri


