
Misc(A) 3/19 Page 1 of 6 
 

Typed by me 
 
 
  Contd… 

Assam Schedule VII, Form No. 132. 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL/CASE 

DISTRICT: DHUBRI. 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present: -Smti D.Boro, A.J.S.     

Civil Judge, Dhubri. 

Misc. Appeal No. 03/2019 

Tuesday, the 25th June, 2019. 

1) Halima Khatun  Bibi  -----------------     Appellant. 

Versus 

1) Anowar Hussain and others ---- ----------    Respondents. 

This appeal coming on this day(or having been heard on):-  24-05-2019, 25-06-2019. 

In the presence of: 

Mr. S.S.Goni   -------------   Ld. Advocate for Appellant. 

Mr.A.Islam -------------  Ld. Advocate for Respondents. 

And having stood for consideration to this day, the court delivered the following judgment: 

J U D G M E N T 

1. This appeal has been preferred against the impugned order dated 18-12-2018 in 

Misc.(J) Case No.46/18 (main T.S. No.46/18) whereby the Ld.Munsiff No.1, 

Dhubrivacated the status-quo order dated 03-04-2018. 
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2. When appeal was admitted, LCR was called for and received. Respondents appeared 

and contested this appeal. 

3. Appellant/petitioner has preferred this appeal on the following grounds: 

1)  The Ld. Trial court, Dhubri has erred both in law and facts. 

2)  The impugned order is vague, ambiguous and non-speaking and the same has 

been passed without proper appreciation of the facts and circumstances of the 

case. 

3)  The Ld. Trial court, Dhubripassed the impugned order without examining the 

balance of convenience, irreparable loss and hardship. 

4)  The appellant/petitioner has been able to establish that there is prima facie case, 

the balance of convenience is in favour of the plaintiff and she would suffer 

irreparable loss if the injunction order is not granted. As such the Ld. Court below 

ought to have granted injunction instead of refusing the same. 

5)  The Ld. Trial Court, Dhubri ought to have granted injunction to preserve and 

protect the suit land till disposal of the suit on merit.  

4. Now, I find it important to narrate the facts which led to this appeal. The 

appellant/petitioner has instituted Misc. (J) Case No.46/18 under Order 39 rules 1 and 

2 CPC praying for temporary injunction against the respondents/OP till disposal of the 

TS No.46/2018.  

5. In the petition of the said Misc. (J) case, the petitioner stated that one Abdul Hamid 

Sk (since deceased) and another Somed Ali (since deceased)  were the two brothers 

and they were the owners, pattadars and possessors of the land measuring 5B-4K-2L 

(five bigha four katha two lecha) at vill. Garamari Pt II, Dhubri circle and is the 
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schedule ‘A’ land. Abdul Hamid Sk, father of the plaintiff and Somed Ali, father of the 

proforma defendant No.1 to 4 died about 25/26 years ago leaving behind their legal 

heirs. The legal heirs of both the deceased brothers have mutually and amicably got 

the A schedule land partitioned among themselves. In the said partition, the plaintiff 

being the sole legal heir of deceased Abdul Hamid Sk has got 1/3rd share of ‘A’ 

schedule land measuring 1B-3K-14L(one bigha three katha fourteen lecha) described 

in schedule ‘B’. The plaintiff has got her name recorded over the said land in the year 

1995 along with the co-pattadars i.e. proforma defendant No.5 to 11 who came to be 

the pattadars by dint of their sole deeds as purchaser of shares of different sharers. 

Since the year 1995 the plaintiff has been enjoying and possessing the B schedule 

land by her own cultivation by duly paying rents and rates to the Govt. of Assam.The 

plaintiff after her marriage used to reside at vill. Modhusoulmari Pt. II, P.S. 

Gauripur,Dhubri which is situated about 20 k.m. away from the suit land and it is not 

possible on her part to visit the suit land every day. On the other hand, the defendant 

No.1 to 3 who are in no way connected with the ‘B’ schedule land residing in the 

vicinity of the said land have been trying to dispossess the plaintiff therefrom illegally. 

The plaintiff having no alternative, has filed a Misc. Case beingNo.191/2016 u/s 

107/145 Cr.P.C. before the learned ADM, Dhubri against the defendant No.1 to 3. 

During pendency of this case the defendant No.1 to 3 in collaboration with the 

settlement staff of defendant No.4 have got their names recorded over the ‘B’ 

schedule land as Rayots in the year 2017. But defendant No.1 to 3 were never been 

Rayat under the plaintiff. After getting their names recorded over the B schedule land 

the defendant No.1 to 3 have forcefully occupied the said land. On 03-07-17 the Ld. 

ADM, Dhubri has dropped the said proceeding of Misc. Case No.191/16 and 
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suggested the plaintiff to knock the door of Civil Court. At present the plaintiff has 

noticed that the defendant No.1 to 3 have been forcibly digging the suit land and 

selling the soil therefrom and earning money. The plaintiff has learnt from various 

sources that the defendant No.1 to 3 are going to construct a building over a portion 

of B schedule land very soon. Hence the title suit is filed. The plaintiff petitioner shall 

suffer an irreparable loss and acute hardship if the prayer of temporary injunction 

restraining the OP No.1 to 3, their men and agents from digging and selling soil from 

B schedule land and from making any construction over the said land till disposal of 

the suit is not granted. 

6. The OP No.1 to 3 have filed written objection. It is stated that the plaintiff after 

getting her share inanotherplot she sold out her entire share of land to different 

persons i.e. Bhola Sk., Abul Husssain, Mohir Uddin, Kashem Ali, Monor Ali, Sorhab Ali, 

Fajor Ali & others by executing sale deed in their favour and shifted to 

Modhusoulmari and resided there. It is stated that the OP.No.1 purchased 2B(two 

bigha) of land from Kashem Ali, the legal heir of Somed Ali and since then the 

defendant No.1 has been possessing the said land under his own cultivation and 

O.P.No.2 & 3 are the sisters of O.P.1 and they have inherited two bigha of land as 

the legal heirs of their mother Opijan Bewa and since then they have been possessing 

the said land under their own cultivation. The fact of the case is that Abdul Hamid, 

Somed Ali and Opijan Bewa were two brothers and sister. The plaintiff is the only 

daughter of Abdul Hamid and proforma OP No.1 to 4 are the son and daughters of 

Somed Ali. O.P. No.1 to 3 are the son and daughters of Opijan Bewa. Abdul Hamid, 

Somed Ali and Opijan Bewa died long back leaving the petitioner, OPs and proforma 

OP No.1 to 4 as their legal heirs. After death of Abdul Hamid, Somed Ali and Opijan 
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Bewa, the petitioner, O.P. and proforma O.P. No.1 to 4 have amicably partitioned the 

‘A’ schedule land amongst themselves and O.P. No.1 purchased 2B(two bigha) land 

from Kashem Ali, the legal heir of Somed Ali. But after getting the suit land 

partitioned, the petitioner sold out her entire share of land to different persons and 

used to reside at Madhusaulmari after her marriage. The OPs and proforma OP No.1 

to 4 have been possessing their shared land under their own cultivation and now the 

petitioner has filed one after another case to harass the OPs. The OP shall suffer 

irreparable loss and acute hardship if the injunction is granted. Hence the O.P.s have 

prayed to reject the petition.  

7. Points for determination: 

(1) Whether all the three golden principles for granting temporary injunction are 

present in the appellant’s application? 

(2) Whether the Ld. Trial Court erred in reaching the findings? 

8. Discussions, Reasons and Decisions: 

9. Point No.1 & 2: 

Clearly the suit land is in possession of the OP No.1 to 3. The plaintiff/petitioner 

claims the suit land to be her paternal property which she got in partition. Whereas 

the OP No.1 to 3 claim that the OP No.1 has purchased 2B (two bigha) of land from 

Kashem Ali, the legal heir of Somed Ali and O.P.No.2 & 3 are the sisters of O.P.1 who 

have inherited two bigha of land as the legal heirs of their mother Opijan Bewa and 

since then they have been possessing the said land under their own cultivation. There 

is prima facie case which requires adjudication on merit. But there is nothing that in 

absence of temporary injunction the plaintiff/petitioner will suffer irreparable loss or 

will face more inconvenience than the OP No.1 to 3.  
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10. I find that all the three golden principles for granting temporary injunction are not 

present in the instant application. Hence, I find that the Ld. Trial Court rightly 

vacated the status-quo maintain order. No interference is required.  

11. This Misc. Appeal is dismissed on contest with cost.The impugned order dtd.18/12/18 

passed in Misc.(J) No.46/18 by Ld. Munsiff No.1, Dhubri is hereby upheld. 

12. Send back LCR along with a copy of this order to Ld. Trial Court. 

13. Given under my hand and seal of this Court this 25thday of June, 2019. 

 Typed by me---- 

 

             D. BORO             D. BORO 

       Civil Judge,Dhubri      Civil Judge,Dhubri 


