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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present:  SmtiD.Boro, A.J.S 
               Civil Judge, Dhubri 

 

Title Appeal No. 11/2014 
12th day of June, 2019 
 

      1.Sri Nibaran Choudhury  .............   Appellant 

-Versus- 

1. Dipika Roy and another............. Respondent. 

This appeal coming on this day (or having been heard on) 12-06-2019  

In the presence of: 

Mr. R.N.Mandal  ............................  Ld. Advocate for Appellant. 

Mr. R.K.Jain  ............................     Ld. Advocates for Respondents. 

And having stood for consideration to this day, the court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellant/plaintiff on being aggrieved and 

dissatisfied with the judgment and decree dated 16-01-2014 passed in 

connection with T.S. No. 55/2009 by learned Munsiff No.1, Dhubri, whereby 

learned Trial Court dismissed the suit.  
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2. Upon admission of the appeal for hearing, notices were issued to the respondent 

and original case record of T.S. No. 55/2009 was called for and received and the 

defendants/respondents have appeared and contested the appeal. 

3. The appellant/plaintiff filed this appeal on the following grounds :- 

1) The Ld.Trial Court has erred in law and facts. 

2) The Ld.Trial Court is appeared to have a superficial look to the materials in 

case record and has decided the suit with a preconceived mind. 

3) The Ld.Trial Court failed to consider that the suit has been brought under 

Specific Relief Act to decide the marital status of the parties to the suit. 

4) The Ld.Trial Court should have taken into account the evidence of P.W.4 

&Ext.6.  

5) The Ld.Trial Court has failed to consider that there are two aspects of 

pleadings and reliefs. First relief is against the respondent No.1 and another 

relief against respondent No.2. The Ld.Trial Court left the first part 

untouched and did gross error in deciding the second part of pleadings. 

6) The Ld.Trial Court erred in deciding the issue on the point of Limitation in 

favour of the defendant/respondent. 

7) The Ld.Trial Court has made gross error in deciding the Issue No.6 and 

formed opinion that both the proforma defendant and defendant No.1 are 

wives of the plaintiff which is against the established principle of monogamy 

under Hindu Law.  

8) The Ld.Trial Court avoided to extract real question of fact from the evidence 

on record that which marriage held first. 

9) The Ld.Trial Court has failed to take into consideration that standard of 

evidence in proving the validity of marriage in the Civil suit is high to that of 

proceeding  U/ 125 Cr.P.C. 
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10) The Ld.Trial Court failed to appreciate that the Civil Court has jurisdiction to 

entertain the matter related with the validity of marriage to ascertain the 

status of the parties in the suit.  

4. I find it necessary to give brief description of the plaintiffs' case.  

5. The plaintiff’s suit is for declaration and permanent injunction. On 23/11/95 

the plaintiff and proforma defendant executed marriage agreement in the Sub-

Registrar Office, Golakganjand later on socially got married on 14/12/95. Both 

of them started conjugal life at Dolaigaon, Bongaigaon and one daughter was 

born on 09/07/1996and one son was born on 09/07/1998 out of the wedlock. 

The plaintiff is a fourth grade employee of PWD, Assam and used to stay at 

Balajan PWD quarter while he was working at Balajan. The plaintiff married 

the proforma defendant during his service at Balajan. On 13/12/1996 some 

armed unidentified youths forcefully took away the plaintiff from Balajan and 

threatened to take the life of the plaintiff and to do as per their wish. On 

16/12/1996 these desperate people forcefully got the plaintiff sign one 

marriage agreement at Bilasipara. The plaintiff was transferred to Bongaigaon 

in 1997. The plaintiff never married defendant No. 1 and never led any 

conjugal life with her. The defendant No. 2 is not the son of the plaintiff. The 

defendant No. 1 filed Misc. case No. 435/05 u/s 125 Cr.P.C. in the Dhubri 

Court claiming maintenance for herself and defendant No. 2 which was 

ordered in favour of the defendant No. 1 and 2. The plaintiff filed revision 

against the said order and the Revisional Court did not interfere in the order of 

the trial Court. The defendants cannot claim the income of the plaintiff. Hence 

this suit.  

6. The defendant No.1 has filed written statement and contended that the suit is 

not maintainable in law and facts; suit is barred by limitation; suit is barred 
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byestoppels, waiver and acquiescence: It is submitted that the plaintiff 

violated the Order 33 of the CPC in filing the suit; there is no prayer to appoint 

guardian of the defendant No.2. The suit is barred by Hindu Marriage Act, 

1955; suit is bad for mis-joinder and non-joinder of necessary parties. 

7. It is stated in the W.S. that the plaintiff in collusion with proforma defendant 

as well as in collusion with Sachi Mohan Prodhani manufactured false and 

fabricated documents. Sachi Mohan Prodhani is staff of Registrar Office, 

Golakganj.The plaintiff has suppressed the daily diary maintained by him 

which was submitted by the defendant No.1 in Misc. Case No. 435/ 2005 

wherein there existed no whisper of any marriage of plaintiff with proforma 

defendant as well as no whisper of any children of proforma defendant though 

the diary was maintained by the plaintiff since long back of marriage of 

plaintiff with the defendant No.1. Mother of the defendant No.1 used to deliver 

fire wood in Balajan PWD Bungalow.Accordingly the plaintiff came in contact 

with defendant No.1 and maintained love affair with defendant No.1 while the 

plaintiff was serving as Mechanic. Thereafter, from time to time the plaintiff 

used to visit the house of defendant No.1. Due to love affairs the defendant 

came out from her house at the instigation of the plaintiff on 12/12/1996 

without intimating the family members. Thereafter, both plaintiff and 

answering defendant entered into a registered agreement dated 16/12/1996 

for marriage. While the  defendant came out from her parents’ house, the 

father of defendant No.1 lodged an FIR at Golakganj bearing GKJ P.S. Case 

No.235/1996 against the plaintiff. After lodging of FIR, the father of the 

defendant No.1 came to know that the plaintiff and defendant are living 

together as husband and wife so the father of the defendant No.1 brought the 

parties to the VillageDebdebi and gave social marriage on the same day i.e. 
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19/12/1996.After marriage, police was intimated. Accordingly police got the 

statement of the defendant No.1 recorded u/s 164 Cr.P.C on the next day of 

the social marriage. After marriage the parties started to lead conjugal life in 

vill.Debdebi in the house of the father of the defendant No.1 for 20/25 days. 

Thereafter, the plaintiff took the defendant No.1 to rented house where they 

resided for two months while the defendant No.1 was in advanced stage of 

pregnancy, the plaintiff got him transferred from Balajan to Bongaigaon 

without informing the defendant No.1. Thereafter the defendant No.1 went to 

Bongaigaon, but the parents of the plaintiff did not allow her to enter into the 

house. Thereafter, the defendant No.1 took several steps to contact with the 

plaintiff but failed. The defendant No.1 gave birth a male child on 06-11-97 in 

vill.Debdebi (DebottarHasdaha). The plaintiff with malafide intention deserted 

the defendant No.1. The defendant No.1 contacted the department of the 

plaintiff for getting maintenance but the same was also not responded. Finding 

no alternative the defendant No.1 filed Misc.Case No.435/2005 in the court of 

Judicial Magistrate, Dhubri wherein the plaintiffduring the cross examination 

admitted writing on stamp paper where he put signatures, admitted his fault 

to marry other lady after marrying the defendant No.1. The learned trial court 

granted maintenance to the defendant No.1 and her minor son. The plaintiff 

preferred revision against the order of maintenance but the Revisional Court 

dismissed the revision affirming the order of maintenance.The marriage of the 

plaintiff with the proforma defendant on 14/12/1995 is a manufactured story. 

Hence the defendant No.1 has prayed for dismissal of the suit with costs.  

8. The learned Trial Court has framed the following issues : 

1) Whether the suit is maintainable in law and facts? 

2) Whether there is any cause of action for the suit? 



TA 11/14 Page 6 of 5 
 

3) Whether the suit is barred under the principles of estoppel, waiver 

and acquiescence? 

4) Whether the suit is barred by law of limitation? 

5) Whether the suit is bad for non-joinder and mis-joinder of parties? 

6) Whether the defendant No.1 is not the wife and defendant no.2 is not 

the son of the plaintiff? 

7) Whether the plaintiffsare entitled to a decree as prayed for? 

8) To what relief (s), the plaintiff is entitled? 

9. Points for determination: 

(1) Whether the plaintiff/appellant had been able to prove that he had not 

married defendant No.1/respondent No.1? 

(2) Whether the Ld. Trial Court erred in reaching the findings? 

10. Discussions, Reasons and Decision: 

11. Point No.1 & 2: 

The plaintiff’s suit was for declaration and permanent injunction. The plaintiff 

wanted declaration that the defendant No. 1/respondent No. 1 is not his wife 

and defendant No. 2/respondent No. 2 is not his son. The plaintiff’s suit will 

come under Article 58 of the Limitation Act, 1963; according to which the 

limitation period is three years from the time when the right to sue first 

accrues. The plaintiff has stated that the defendant No.1 filed a maintenance 

case Misc. Case No. 435/05 in November 2005 seeking maintenance for 

herself and her son defendant No. 2 in which relief was granted to the 

defendants. Clearly the right to sue against the defendants seeking declaration 

accrued when the defendant No. 1 filed the Misc. Case No. 435/05 i.e. after 

getting summons in the said case. The TS No. 55/09 was filed on 04/02/2009 

which is clearly beyond the limitation period.  
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12. Again, the plaintiff narrated in his plaint that while he was working at Balajan, 

some unknown youths forcefully took him away on 13/12/1996 and got him 

executed one marriage agreement with the defendant No.1 on 16/12/1996. 

The plaintiff claims that he has not married the defendant No.1. So, it can be 

said that the right to seek declaration that the defendant No.1 is not his wife 

has in fact accrued on 16/12/1996. As such the limitation period expires on 

16/12/1999. But the plaintiff did not seek any such declaration and kept quiet. 

When the defendant No.1 had filed maintenance case against the plaintiff in 

2005 and maintenance was granted to the defendants and the plaintiff lost in 

the revision case also, thereafter the plaintiff had ultimately filed the title suit 

seeking declaration that defendant No.1 is not his wife and defendant No.2 is 

not his son. So, it can be seen that the plaintiff’s suit is barred by limitation.  

I find that the Ld. Trial Court righty hold that the suit is barred by limitation.  

13. The defendant No.2 was minor at the time of filing of the suit who was not 

represented by his guardian in the title suit. The Ld. Trial Court hold that the 

suit is not maintainable due to the fact that the defendant No. 2 was not 

represented by any guardian-ad-litem. The plaintiff should have prayed the 

Trial Court for appointing guardian of defendant No. 2 and the Trial Court itself 

also could have appointed guardian of the defendant No. 2 in the title suit. For 

this irregularity, the defendant No. 2/respondent No. 2 who is now major was 

summoned to appear before the appellate Court who on oath stated before 

the appellate Court that he is agreed with the judgment of the Ld. Trial Court 

though he was not represented by any guardian during the trial of the title 

suit. The irregularity of non-appointment of guardian-ad-litem of defendant 

No. 2 during the trial of the title suit has been removed in the appellate stage. 

As the defendant No. 2 has now agreed to the judgment of the Ld. Trial Court, 
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I consider that the suit is maintainable. Accordingly the finding of issue No. 1 

is reversed and it is found that the suit is maintainable.  

14. The findings of issue No. 2, 3 and 5 are not interfered with as the findings are 

found to be correct. 

15. The plaintiff in order to prove that the defendant No. 1 is not his wife had said 

that he married proforma defendant prior to the execution of marriage 

agreement with defendant No. 1. The plaintiff has said that he married 

proforma defendant by marriage agreement on 23/11/1995 and performed 

social marriage on 14/12/1995. The plaintiff’s side had exhibited the marriage 

agreement dated 23/11/1995 as Exhibit 1 and birth certificate of his son and 

daughter as Exhibit 2 and 3. It is known to all that Hindu marriage is not 

recognized if same is done by making any marriage agreement. All that is 

required is that marriage should be solemnized i.e. should be according to the 

customs of the parties. So, Ext.1 is not a proof any marriage between the 

plaintiff and proforma defendant. Social marriage of the plaintiff with proforma 

defendant does not mean that he had not married the defendant No.1.The 

plaintiff wants to show that his marriage with the proforma defendant is earlier 

than that with the defendant No.1 though the plaintiff has denied of marrying 

the defendant No.1. Regarding the solemnization of marriage or social 

marriage, the plaintiff’s side had not examined any elderly person who was or 

were present at the time of solemnization of marriage of the plaintiff and 

proforma defendant. Birth certificate of the plaintiff’s son and daughter is not a 

proof of the fact that he had married the proforma defendant as per Hindu 

rites and had not married the defendant No.1.The plaintiff has taken double 

stand in his plaint. On one stand, the plaintiff has said that he had not married 

the defendant No.1 and on the other stand, the plaintiff said that even if it is 
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considered that he had married the defendant No.1 on 16/12/1996, but this 

marriage with the defendant No.1 will not be valid due to the reason that he 

already married the proforma defendant on 14/12/95. The allegation of the 

plaintiff that he was forcefully taken away by some unidentified youth on 

13/12/1996 is negated by the certified copy of FIR of GKJ Case No.235/96 

exhibited by the defendant No.1 as Ext.H. The defendant’s side had exhibited 

the certified copy of statement of defendant No.1 recorded u/s.164 Cr.P.C. in 

GKJ Case No.235/96 as Ext.I which was recorded on date illegible/12/1996. 

Ext.Iclearly show that the plaintiff and defendant No.1 had love relation for 

which the defendant No.1 went away to the house of the plaintiff as per prior 

planning on 12/12/1996 uninformed and registered their marriage in Bilasipara 

Sub-Registrar Office on 16/12/1996. The father of the defendant No.1 after 

coming to know about this had taken back his daughter from the house of the 

plaintiff and gave his daughter in marriage with the plaintiff socially. The 

defendant No.1 further said in her statement u/s.164 Cr.P.C. that the plaintiff 

has not eloped/enticed her away. So, from Ext.I, it can be seen that after 

marriage of the defendant No.1 with the plaintiff she was produced before the 

Magistrate for recording her statement.So, we can see that the plaintiff has 

lied that he was forcefully taken away by some unidentified youths. The 

plaintiff has even concealed the fact of lodging FIR by the father of the 

defendant No.1.The defendant’s side had exhibited one hand written stamp 

paper as Ext.Lwhere it is seen that the plaintiff has written on 16/12/2004 that 

he will give half of his salary to his wife Dipika Choudhury and her child Dipesh 

Choudhury as maintenance because he has marriedRatna Ray (i.e. proforma 

defendant) in 1998 out of mistake. There are signature of witnesses too in 

Ext.L. The plaintiff’s side had suggested the documents exhibited by the 
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defendants’ side as manufactured and forged. The defendants’ side had not 

proved Ext.L in the manner provided to prove documents which are not 

compulsorily to be registered. But it can be seen that the Ext.L was exhibited 

as Ext.15 in the Misc.Case No.435/05. The deposition of the plaintiff is also 

exhibited as Ext.O where the plaintiff as DW1 has admitted his signature in 

Ext.15. So,it is seen that the plaintiff has admitted his signature in Ext.L on 

oath before a Criminal Court and has not denied Ext.15 (Ext.L) before that 

Court. Though the defendant’s side had not proved solemnization of marriage 

of defendant No.1 with the plaintiff; but Ext.H, I and L certainly cast a cloud 

on the claim of the plaintiff that he had married the proforma defendant 

earlier to the defendant No.1. So, I find thatthe plaintiff had failed to prove 

that he had married the proforma defendant on 14/12/95 and had not married 

the defendant No.1. The appellant’s side had stressed on this point that the 

burden to prove that the plaintiff married defendant No.1 is on the defendant 

No.1 and the burden is not on the plaintiff that he had not married the 

defendant No.1.The plaintiff has sought declaration that defendant No.1 is not 

his wife, defendant No.2 is not his son, the defendants are not entitled to get 

maintenance from the plaintiff and other reliefs.The appellant’s side also 

argued that the standard of proof of marriage in maintenance case and civil 

suit is not the same and the defendant No.1 must be able to prove 

solemnization of marriage of her with the plaintiff. What is being argued by 

the appellant’s side is an established principle. The defendants have not 

sought declaration from the Court that they are the wife and son of the 

plaintiff. It is the plaintiff who has sought declaration that defendant No.1 is 

not his wife. So, the plaintiff must prove his marriage with proforma defendant 

prior to the date 16/12/1996. In our present case, I find that the defendants’ 
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side had been able to throw cloud on the plaintiff’s claim of marrying the 

proforma defendant on 14/12/1995. Hence, I find that the Ld. Trial Court 

rightly decided the issue No.6, 7 & 8 against the plaintiff and in favour of the 

defendants.  

16. In view of the above findings, I find that the Ld. Trial Court has rightly dismissed 

the plaintiff’s suit. The Ld. Trial Court has not erred in reaching the findings.No 

interference is required. 

17. The title appeal is dismissed on contest with cost.The impugnedjudgment and 

decree dated 16-01-2014 passed in connection with T.S. No. 55/2009 by learned 

Munsiff No.1, Dhubri is hereby affirmed.  

18. Prepare decree accordingly. 

19.  Send back LCR along with a copy of judgment. 

20. Given under my hand and seal of this Court this 12thday of June 2019. 

Typed by me – 

 

D. Boro       D. Boro 

Civil Judge, Dhubri       Civil Judge, Dhubri 


