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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,

DHUBRI

G.R No. 3626/2014
U/S 448/294/506(1st part)/34  IPC

STATE OF ASSAM
                            -VS-
               1) SHYAMAL CH. SEN
               2) ANITA DAS
                                   ……  ACCUSED PERSONS

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.
 JUDICIAL MAGISTRATE FIRST CLASS

DHUBRI

FOR THE STATE:- MR. D. CHOUDHURY, LD. A.P.P.
FOR THE ACCUSED:-      MR. A. AHMED, LD. ADVOCATE
EVIDENCE RECORDED ON :- 03/01/19, 22/02/19, 20/03/19,

10/06/19
ARGUMENT HEARD ON:-        25/06/19
JUDGEMENT DELIVERED ON:- 25/06/19

JUDGMENT

1. In this case accused Shyama Ch. Sen and Anima Das are facing

trial  for  the  case  filed  by  the  informant  Protima  Sen,  u/s

448/294/506(1st part)/34 IPC. 

2. The  brief  of  the  prosecution  story  as  revealed  from the  FIR

inter-alia is that on 20/08/14 the informant had engaged some

workers for constructing a house. On that day at about 11.00

A.M the accused persons  unlawfully entered the house of the

informant, scolded her and obstructed her in constructing the

house. It is also alleged in the FIR that the accused persons

damaged the house wall of the informant and took away Rs.

10,000/- from her house. The accused persons also attempted

to  hit  the  informant  with  dao  but  the  neighbouring  people

saved  her.  Hence,  the  informant  filed  this  case  against  the

accused persons. 

3. On receipt of the ejahar the O/C of Agomani P.S registered the

case  vide  Agomani  P.S  Case  No.  223/14,  u/s

447/448/294/427/379/307/34  IPC.  During  the  course  of

investigation  the  I.O.  visited  the  place  of  occurrence  and
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recorded the statement of the witnesses. The I.O. arrested the

accused persons and released them on bail as the offences are

bailable in nature.  After completion of investigation the I.O has

submitted the charge sheet against the accused persons u/s

448/294/506/427/34 IPC  and was  forwarded the  case  to  the

court for trial. 

4. On receipt of summons the accused persons appeared before

the court. Copies of relevant documents were furnished to the

accused under section 207 of Cr. P.C. After hearing the learned

counsel for both the sides and on finding sufficient materials to

presume that the accused persons have committed offences

punishable  under  section  448/294/506(1st  part)/34  IPC,   the

particular of offences punishable under the said sections were

read over and explained to the accused persons to which they

pleaded not guilty and claimed to be tried.

5. In support of their case prosecution examined one witness. The

statement  u/s  313  Cr.P.C.  is  recorded.  All  the  incriminating

materials found against the  accused were put to them and  the

same  were  of  total  denial.  Defence  declined  to  adduce

evidence.. Heard the argument put forwarded by the learned

Counsel  for  both  the  sides  as  well  as  gone  through  the

evidence available on record.

6.  Points for determination.

i) Whether the accused persons on  20/08/14  at about 11.00

AM at village Shergaon, Agomani committed criminal trespass

by entering  into  the  house  of  the  informant  Protima Sen  in

furtherance of their common intention and thereby committed

the offence punishable u/s 448/34 IPC?

ii) Whether the accused persons on the same date time and

place uttered filthy language to the informant in furtherance of

their  common  intention  and  thereby  committed  the  offence

punishable u/s 294/34 IPC?

Iii) Whether the accused persons on the same date time and
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place threatened the the informant with the fear of injuries in

furtherance of their common intention and thereby committed

the offence punishable u/s 506(1st part)/34 IPC?

Discussion, Decision and Reasons thereof:-

7. I  have  gone through the  evidence  on  record  and heard  the

learned counsels  of  both  sides  and I  shall  now discuss  and

decide the points formulated.  

EVIDENCES

8. In this case Raju Sen was examied as PW-1, Sanjay Chouhan

was examined as PW-2, Abbas Ali Ahmed was examined as PW-

3, Moinuddin Ali Paramanik was examined as PW-4, 

9. PW-1 Raju  Sen  and PW-2 Sanjay  Chouhan deposed that  the

informant and the accused persons are known to him. But he

does not know anything about the case. He said that he only

heard about some commotion happened between both sides.

He  did  not  witness  the  occurence.  His  cross  examination  is

declined by defence side. 

10.PW-3 Abbas  Ali  Ahmed deposed that  the  informant  and the

accused persons are known to him. Both sides brothers and

sister in relation. They used to engage into fight of every other

day for their landed property. But he does not know the date of

this case and also he does not know why the case was filed by

the informant. During her cross examination she said that the

accused persons do not stay in Sen Nagar. 

11.PW-4 Moinuddin Ali Paramanik deposed that  the informant and

the accused persons are known to him. Both sides brothers and

sister in relation. They used to engage into fight of every other

day for their landed property. He said that he does not know

why the informant filed this case. He said that the incident was

one  half  year  back.  His  cross  examination  is  declined  by

defence side. 

12.PW-1 Protima Sen deposed she is the informant of this case and

the accused persons are known to her. Exhibit-1 is the FIR and

exhibit-1(1) is her signature. She said that in the year 2010 she
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was constructing house in her father's land. Thereafter in the

year 2013, while construction was half done, accused Shyamal

came and dismantled her newly constructed house.  After  a

few days she again started constructing  a house and then at

about 2.30 P.M  the accused persons came there by carrying

lathi, jung etc to attack her. At that time many people gathered

there. Then she somehow escaped herself and saved her life.

Later she filed the case. 

           During her cross examination she stated that the

accused is her younger brother and his family members. She

said that she does not remember the date of the incident. She

fled this case in the police station on the date of occurrence

itself. She said that about 200/250 persons appeared there but

she cannot name them. She said that there are residences of

Abdullah, Mono and Abbas etc. near her house. She denied the

suggestion  that  she  did  not  state  before  the  police  that

accused restrained her from constructing the house or accused

came by carrying lathi, dao etc. She denied the suggestion that

the accused did not break any toilet. 

          APPRECIATION OF EVIDENCES

13.Before going into the evidences on record I  would like to go

through the FIR once again. The FIR shows that on 20.07.14

while the labourers were engaged in the construction house of

the informant, the accused entered her house and had taken

away Rs. 10,000/- from the possession of the informant. It is

also alleged that the accused tried to hit the informant with a

dao  but  one  Sanjay  Chouhan  saved  the  informant.  The

prosecution has examined five witnesses to prove the contents

of the FIR. Out of them PW Sanjay Chouhan was examined as

PW-2  and he said nothing about the case. Similarly, the other

independent  witnesses  i.e.,  PW-1,  PW-3  and  PW-4   have  no

knowledge about this case. 

14.The informant in her evidence said that on the date of incident

the accused  dismantled one newly constructed toilet of  the

informant and she had seen the accused carrying lathi, jung etc

she ran away from the place of occurrence. During her cross
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examination she admitted that  the accused persons are  her

own brothers and her family members. According to her, about

200/250 persons were gathered in the place of occurrence but

out  of  them  the  prosecution  failed  to  examine  any  of  the

independent  witnesses in support  of  the claim made by the

informant. In the FIR the informant mentioned that the accused

side tried to attack her with a dao and also mentioned that

they have taken away Rs. 10,000/-  from her possession but

during  her  evidence  she  did  not  utter  a  single  word  to  the

effect. There is no evidence to show that the accused persons

used  filthy  language  against  the  informant.  Admittedly  the

place  of  occurrence  was  the  ancestral  property  of  both  the

sides.  There  is  no  corroborative  evidence  to  show  that  the

other  witnesses  has  seen  the  accused  persons  entering  the

house of the informant. Hence, to bring home the charge u/s

448 IPC, I am of the considered opinion that the evidences of

prosecution side is not sufficient. Similarly, there is nothing on

record to show that the accused persons have threatened the

informant in any manner. 

15.In the back drop of above discussion it appears to me that the

prosecution has failed to prove against  the accused persons

beyond all reasonable doubt. A such, the accused persons are

acquitted and set at liberty forthwith.  

16.The  bail  bonds  of  the  accused  persons  are  extended  for  a

period of six months as per section 437-A Cr.PC.

17.Given under my hand & seal of this Court and delivered in the

open Court on this 25th day of  June, 2019 at Dhubri.

 (SANGITA HALOI)
                     Judicial Magistrate First Class

Dhubri
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                               APPENDIX

PROSECUTION WITNESSES:

P.W-1  Raju Sen
P.W-2 Sanjay Chouhan
P.W-3 Abbas Ali Ahmed
P.W-4 Moinuddin Ali Paramanik
P.W-5 Protima Sen ( Informant)

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Exhibit-1 FIR. 

(SANGITA HALOI)
                   Judicial Magistrate First Class, 

    Dhubri


