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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.326/2006

Parties:-

Md. Sayedul Hassan
S/O: Md. Sorhab Ali Mondal
VILL: Kalapani
P.S: Mankachar
Dist: Dhubri, Assam

….Claimant

Vs.

1.Md. Abdul Roof Ali Hussain

(Owner of the Auto Rickshaw No.ML-08-A/4123)

2.The United India Insurance Company Limited

Dispur Branch, Guwahati-6

Represented by Bongaigaon Divisional Office

3.The Oriental Insurance Company Limited

D.K. Road, Dhubri

(Insurer of the Motor Cycle No.ML-09/1959)

Represented by Bongaigaon Divisional Office ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri A.Q. Ahmed, Advocate for the claimant

None appeared for OP No.1

Sri S.K. Das, Advocate for OP No.2 & 3

Date of argument:  06.06.2019
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Date of judgment:  06.06.2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor  vehicular

accident  which  occurred  on  24.09.2005  at  about  5:00  P.M.  near

Kuchnimara on PWD Road.
Claimant’s case in brief was that on 24.09.2005 at about

5:00 P.M. while claimant was riding a motor cycle bearing registration

No.ML-09/1959 on PWD Road near Kuchnimara at that time one Auto

Rickshaw bearing registration No.ML-08-A/4123 driven by its driver with

rash and negligent manner suddenly dashed the motor cycle.  As a

result of which claimant sustained serious injuries.  As a result of the

said accident claimant sustained fracture injury of both legs, injury on

heap joint area and had injury, cut injury, abrasion of both hands and

other multiple grievous injuries.  
After the accident injured was brought to Mankachar PHC

and due to seriousness of the injured doctor of the said PHC referred

him to higher centre for better treatment.  Accordingly, claimant took

treatment at Dhubri Civil Hospital and later Goalpara Hospital and also

took kabiraji treatment for long time.  Due to aforesaid injuries he could

not perform his normal routine works for long time.  
Claimant side further stated in his claim petition that in

respect of the aforesaid accident police of Mankachar P.S. had entered

a GD Entry vide GD Entry No.669 dated 25.09.2005 of Mankachar P.S.
Claimant side further stated in his claim petition that at

the time of accident injured was 37 years old and he was a cultivator

by  profession  and  also  business  and  used  to  earn  Rs.  3,000/-  per

month.  
Claimant side further stated in his claim petition that at

the time of accident vehicle No.ML-08-A/4123 was owned by OP No.1

and vehicle was insured with United India Insurance Company Limited

and  insurance  policy  was  valid  with  effect  from  09.08.2005  to

08.08.2006  and  the  motor  cycle  No.ML-09/1959  was  insured  with

Oriental  Insurance  Company  Limited  and  said  policy  was  also  valid

upto 09.12.2005.  As the accident took place during the validity period

of Insurance and policy of insurance of both the vehicles were valid

covering the date of accident.  So, insurance companies of both the
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vehicles  are  liable  to  pay  compensation  jointly  or  severally  to  the

claimant.
Claimant side further stated in his claim petition that due

to said accident he sustained injuries and spent Rs.  25,000/- for his

medical treatment, special diet, etc.  But he could not able to preserve

all  the bills and vouchers.  Claimant side prayed before the Hon’ble

Court to award compensation amounting to Rs. 1,50,000/- along with

interest from the date of institution of this case till realisation.
On receipt of  this  petition an MAC Case was registered

and summon was issued to the opposite parties.  On receipt of the

summon OP No.1 owner of the offending vehicle did not turn up, hence

this case proceeded ex-parte against OP No.1 owner of the offending

vehicle bearing registration No.ML-08-A/4123.
OP No.2 insurer of the offending vehicle had filed written

statement.  The main contentions of the written statement submitted

by OP No.2 are as follows:
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be rejected, that claim

petition is barred by principle of estoppels, waiver and acquiescence,

hence  it  is  liable  to  be  dismissed,  that  claim  petition  is  baseless,

speculative, hence liable to be dismissed, that the answering OP does

not admit the alleged accident and also denies that alleged accident

was caused due to rash and negligent driving of the vehicle allegedly

insured  with  the answering OP,  that  the accident,  if  any,  had been

caused due to negligence contributed by the driver of the vehicle not

insured  with  the  answering  OP,  hence  answering  OP  is  not  liable

towards the present claim, that claim petition is bad for non-joinder of

the driver of the Auto Rickshaw and owner and driver of the motor

cycle as a party in this case, that claim petition is inflated, excessive,

abnormal without having any legal basis, that the answering OP hereby

reserves the right to take all defences to the owner / OP as provided

U/s. 170 of the M.V. Act, that the answering OP does not admit contents

of para-1 of the claim petition and hence claimant is to put strict proof

thereof,  that answering OP hereby denies the contents laid down in

para-6 of the claim petition, hence claimant is to put its strict proof

thereof, that as regard to para-8 & 9 of the claim petition answering OP

hereby submits that claimant or the respective official may be issued
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necessary directive for cause production of the police report or relevant

papers  for  claim  to  be  substantiated,  that  the  medical  certificate,

police report and other papers relating to the alleged injury may be

directed  to  the  petitioner  to  cause  production  of  the  statement

forwarded in para-11, 12 & 13 of the claim petition to be substantiated,

that the answering OP at this stage unable to admit whether interest of

the  vehicle  allegedly  involved  in  the  accident  was  insured  with

answering OP at the relevant time of accident unless further and better

particulars requiring the policy is directed to be produced by the owner

of the vehicle otherwise OP insurance company is not responsible to

pay any compensation, that the route permit / road permit, valid and

effective driving licence, registration documents, fitness certificate may

be  directed  to  be  produced  by  the  owner  otherwise  it  shall  be

presumed that there is statutory violation of policy condition, hence

answering OP is not responsible towards any liability and claim, if any,

is subject to compliance of Section 64 VB of Insurance Act, that the

answering  OP  craves  leave  to  file  additional  written  statement,  if

necessary.   Under  the  above  circumstances  OP  prayed  before  the

Hon’ble Court to dismiss the claim petition with costs.
Learned counsel  on behalf  of  OP No.3 had filed written

statement.  The main contentions of the written statement submitted

by OP No.3 are as follows:
That claim petition is not maintainable in its present form

and manner, that there is no cause of action against the answering OP,

hence claim petition is liable to be rejected, that the claim petition is

barred  by  the  principle  of  estoppels,  waiver  and  acquiescence  and

hence  it  is  liable  to  be  dismissed,  that  claim  petition  is  baseless,

speculative, hence liable to be dismissed, that the answering OP does

not admit the alleged accident and also denies that alleged accident

was caused due to rash and negligent driving of the vehicle allegedly

drive by the other vehicle, that the accident, if any, have been caused

due to negligence contributed by the driver of the vehicle not insured

with the answering OP, hence the answering OP is not liable towards

the present claim, that the claim is also bad for non-joinder of driver of

vehicle No.ML-08-A/4128 (Auto Rickshaw) and owner and driver of the

motor  cycle  No.ML-09/91959  as  a  parties  in  the  said  case,  that

answering OP hereby denies all  the liability  in  the present  claim,  if
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these are not substantiated with basic facts and given circumstances,

that  the  answering  OP  hereby  reserves  the  right  to  take  all  the

defenses available to the owner / OP, if necessary as provided U/s. 170

of the M.V. Act, that the answering OP does not admit the contents of

the para-1 of the claim petition, hence claimant is to put its strict proof

thereof, that the answering OP hereby denies the contents laid down in

para-6 of the claim petition and hence claim is to put its strict proof

there, that as regards para-8 and 9 of the claim petition answering OP

hereby submits that claimant or the relevant official issued necessary

directive for production of police report, relevant papers for the claim

to be  substantiated,  that  the  route  permit  /  road  permit,  valid  and

effective driving licence, registration documents, fitness certificate may

be produced by the owner otherwise it shall be presumed that there is

statutory violation of the policy condition and hence answering OP is

not responsible towards any liability and claim, if any is also subject to

the  compliance  of  Section  64  VB of  the  Insurance  Act.   Under  the

aforesaid circumstances OP prayed before the Hon’ble Court to dismiss

the claim petition with costs.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed the following issues:
1. Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.ML-08-A/4123 and

ML-09/1959 and claimant had sustained injures due to

the said accident?
2. Whether the offending vehicle was duly insured with

M/s.  United  India  Insurance  Company  Limited  and

Oriental  Insurance  Company  Limited  at  the  time  of

accident?
3. What shall  be just  and proper  compensation and by

whom payable?
4. Whether the claimant  is  entitled to get the relief  as

prayed for?

   DECISION AND REASONS THEREOF

ISSUE NO.1, 2, 3 AND 4: As all these issues are inter-

related so they are taken up together for discussion and decision.
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In a claim case burden lies on the claimant to prove his

case but in the instant case claimant has submitted his evidence on

affidavit  on  09.11.2016  and  after  that  next  date  was  fixed  on

06.12.2016 for cross examination of CW-1 and after that date as many

as 31 dates were taken by the claimant for production of the aforesaid

witness  to  face  cross  examination  but  claimant  side  had  failed  to

produce the aforesaid witness to face cross examination by the counsel

of the insurance company.  

It is revealed from the case record that from 30.01.2019

claimant side is absent without taking any step and after that date also

five dates are  given to the claimant  side for production of  the said

witness but claimant side neither appeared in the court nor take any

step for production of the aforesaid witness.  So, it is presumed that

claimant is not interested to produce the the witness.  So, evidenced of

the claimant side is closed.

Learned  counsel  on  behalf  of  insurance  company  had

cited decision of Hon’ble Gauhati High Court as reported in 2016 (5)

GLR 580 Nuruddin Ali v. Fayez Ali Khan and & another.  In the said case

our Hon’ble High Court held that MACT Court has no power to dismiss

the case for default but to decide the claim petition on merit.  Non

production of evidence Tribunal shall be at liberty to pass no award.  In

the instant case claimant side has failed to appear in the court to face

cross-examination by the counsel  of  the insurance company.   So, in

view of  the decision  of  Hon’ble  Gauhati  High Court  as  cited  earlier

Tribunal shall be at liberty to pass no award.  In the instant case as

claimant  side  has  failed  to  produce  his  witness  to  face  cross-

examination by the counsel of the insurance company though several

opportunities were given to the claimant side to produce his witness.

Accordingly this case is dismissed and claimant is not entitled to get

any compensation.  Accordingly this case is disposed of. 

       Given under my hand and seal of this court this 06th day of June,

2019

Dictated & corrected by me 
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 Member, MACT, Dhubri.      Member,  MACT,

Dhubri.


