
  IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE ::::::::: DHUBRI

                Present :- Shri J. Borah, AJS
                      Addl. Sessions Judge
                      Dhubri.

SESSIONS CASE NO.228 OF 2013
     U/s. 302/498(A)/304(B)/34 I.P.C

     State of Assam
    Vs

1. Moynal Hoque
2. Rezia Bewa
3. Amina Khatun
4. Joynal Hoque

 .....Accused Persons.

Date of Framing Charge         :- 27-09-2013
              10-07-2015

Dates of Recording Evidence :- 28-02-2014
    11-08-2014
    22-04-2016
    20-02-2017
    11-08-2017
    02-06-2018
    20-09-2018
    11-01-2019

Date of Argument :- 05-03-2019

Date of Judgment :- 11-03-2019

Advocates Appeared :
For the State of Assam  :-  Shri S.C. Ray

      Learned Addl.P.P.

For the Defence   :-  Shri Amirul Hoque
      Learned Advocate.

J  U  D  G  M  E  N  T

1. The prosecution case, in brief is that Ador Ali, the informant lodged 

an ejahar with the Superintendent of Police, Dhubri on 9th March,2012 

informing that Ahiton Khatun @ Bibi is the sister of the informant. The 

said  Ahiton  Khatun  @  Bibi was  married  with  the  accused  Moynal  
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Hoque.  After marriage, the said Ahiton Khatun @ Bibi and the accused 

lived as husband and wife, but she led an unhappy conjugal life. The 

accused Moynal Hoque used to demand dowry from Ahiton Khatun @ 

Bibi.  When  Ahiton  Khatun  @  Bibi  could  not  fulfil  his  demand,  the 

accused  caused  torture  to  Ahiton  Khatun  @  Bibi.  An  amount  of 

Rs.20,000/- was paid to the accused Moynal Hoque by his father-in-law. 

On  5.2.012,  the  accused  Moynal  Hoque,  instigated  by  the  accused 

namely  Rezia  Bewa,  Amina  Khatun,  Joynal  Hoque  demanded 

Rs.50,000/-  from Ahiton Khatun @ Bibi.  When Ahiton Khatun @ Bibi 

failed  to  comply  to  his  demand,  all  the  accused  persons  poured 

kerosene on Ahiton Khatun @ Bibi and set fire on her. The injured was 

admitted to Civil Hospital, Dhubri where she embraced the death. Since 

the informant  was busy with the treatment of the injured, so, it took 

time to lodge the ejahar.

     So, the informant prayed for taking necessary action against the 

said accused persons.

2. The  Superintendent  of  Police,  Dhubri  received  the  ejahar  and 

forwarded  to  the  Gauripur  Police  Station  to  register  the  ejahar, 

investigate the case and submit final form.

3. The Gauripur Police Station received the ejahar and registered as 

Gauripur  Police  Station  Case  No.114/2012  under  section  498(A)/ 

436/307/34  of  Indian  Penal  Code,  in  short  IPC.'  The  case  was 

investigated by the police  and having found prima facie  U/s.498(A)/ 

304(B)  IPC  against  the  accused  Moynal  Hoque,  prepared  the 

chargesheet and laid the same before the court for trial.

4. The accused Moynal Hoque appeared in the court of Chief Judicial 

Magistrate, Dhubri and he was furnished copy. Learned Chief Judicial 

Magistrate having found the case U/s.498(A)/304(B) IPC which is triable 

exclusively by the court of Sessions, committed to the court of Sessions 

Judge, Dhubri.

5. The  Hon'ble  Sessions  Judge,  Dhubri  received  the  case  and 

transferred to this court for trial.
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6. The  accused  Moynal  Hoque,  hereinafter  called  the  accused, 

appeared  in  this  case.  Charge  was  framed  U/s.498(A)/304(B)  I.P.C 

against the accused. The charge was read over and explained to the 

accused to which he pleaded not guilty and claimed to be tried.

7. Learned predecessor in the office after persual of the evidence of 

PW-1 Ador Ali,  found prima facie material against the accused Rezia 

Bewa, Amina Khatun and Joynal Hoque, they were impleaded U/s.319 

Cr.P.C and issued summons against them.

8. The  accused  Rezia  Bewa,  Amina  Khatun  and  Joynal  Hoque, 

hereinafter called the accused persons, appeared in this case and they 

were  furnished  copy.  Charge  was  framed  U/s.302/304(B)/34  I.P.C 

against the accused persons. The charge was read over and explained 

to the accused to which all of them pleaded not guilty and claimed to 

be tried.

9. The prosecution, in order to bring home the charge against the 

accused persons, examined 10(ten) witnesses, namely --

   1.   Ador Ali                         PW-1

   2.   Sajina Bibi                     PW-2

   3.   Sahanaz @ Sahina Bibi PW-3

   4.   Momin Ali                      PW-4

   5.   Khoyer Uddin Seikh       PW-5

   6.   Dr. Ali Asgor Mondol      PW-6

   7.   Samina Bewa                PW-7

   8.   Dr. Jitumoni Bezbaruah PW-8

   9.   Bonjit Ujir                      PW-9

   10. Surman Ali Ahmed        PW-10

10. The accused persons were examined U/s.313 Cr.P.C and their 

statements were recorded where all  of  them denied all  allegations 

levelled against them in the evidence adduced by the prosecution 

witnesses and also declined to adduce evidence in defence.

11. Heard argument for both sides.
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                         DECISION AND REASONS THEREOF :

12. In this prosecution case, PW-1 Ador Ali is the informant, PW-2 

Sajina Bibi is the relative of the informant, PW-3 Sahanaz @ Sahina 

Bibi,  PW-4 Momin Ali,  PW-5 Khoyer  Uddin  Seikh and PW-7 Samina 

Bewa are independent witnesses. PW-6 Dr. Ali  Asgor Mondol is the 

Medical  &  Health  Officer  and  PW-8  Dr.  Jitumoni  Bezbaruah  is  the 

Medical & Health Officer, who recorded the dying  declaration of the 

deceased Ahiton Khatun @ Bibi, PW-9 Banjit Ujir is the Investigating 

Officer and PW-10 Surman Ali Ahmed is the Executive Magistrate who 

performed the inquest of the deceased.

13. Now let us see the evidence available on record.

        PW-1 Ador Ali has stated in his evidence that he is the informant 

in this case. Ahiton Khatun @ Bibi is his sister. The accused Moynal 

Hoque married Ahiton Khatun @ Bibi. The accused Moynal Hoque got 

married Ahiton Khatun @ Bibi  seven years  ago (from the date of 

adducing his evidence on 28.2.014). The accused Moynal Hoque used 

to torture Ahiton Khatun @ Bibi for demand of dowry. The accused 

Moynal Hoque demanded Rs.50,000/- (fifty thousand) and he being 

the elder brother of Ahiton Khatun @ Bibi paid Rs. 20,000/- to the 

accused  Moynal  Hoque.  The  accused  Moynal  Hoque  also  ousted 

Ahiton Khatun @ Bibi from his house. PW-1 has also stated that he 

tried to keep the couple to continue their conjugal life. On the day of 

occurrence, he heard that his sister Ahiton Khatun @ Bibi set fire on 

her body. Since he was in working site, so he sent his mother to the 

in-law's  house  of  Ahiton  Khatun  @  Bibi.  His  mother  went  and 

informed him that Ahiton Khatun @ Bibi got burn injury and she was 

admitted in the Dhubri Civil Hospital. PW-1 has also stated that he 

also went to the Hospital and saw Ahiton Khatun @ Bibi in the injured 

state. Ahiton Khatun @ Bibi told him that the accused Moynal Hoque, 

Rezia Bewa, Amina Khatun and Joynal Hoque were involved to cause 

her such injury. Ahiton Khatun @ Bibi  also  told him that the accused 
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persons tied her hand and legs, poured kerosene and set fire on her 

body. Accordingly, he lodged the ejahar against the accused persons. 

 In  his  cross,  PW-1  has  stated  that  he  has  submitted  no 

documents to prove that he paid  Rs.20,000/- to the accused Moynal 

Hoque.  The  case   was  lodged  after  20/22 days  from the  date  of 

occurrence. He denied that he lodged the ejahar  as per direction of 

the doctor. PW-1 has also denied that the accused persons did not 

set fire on Ahiton Khatun @ Bibi. He denied that he has adduced false 

evidence.

14. PW-2 Sajina Bibi has stated in her evidence that the accused 

married  Ahiton  Khatun.  One day,  she  got  information  that  Ahiton 

Khatun @ Bibi hospitalised due to burn injury. Accordingly, she along 

with  other  went  to  Civil  Hospital,  Dhubri.  She  saw burn injury  on 

Ahiton  Khatun  @  Bibi.  Ahiton  Khatun  @  Bibi  told  them  that  the 

accused persons  poured kerosene and set fire on her. Ahiton Khatun 

@  Bibi  also  told  them  that  the  accused  caused  torture  on  her 

demanding money. Ahiton Khatun @ Bibi died during her treatment in 

the hospital.

        In her cross, PW-2 has stated that her house is 5/6 kilometer  

away from the house of Ahiton Khatun @ Bibi. He can't say who put 

off the fire on Ahiton Khatun @ Bibi. PW-2 denied that Ahiton Bibi @ 

Bibi set fire on herself. PW-2 has also denied that the accused did not 

demand money from Ahiton Khatun @ Bibi.  PW-2 has also denied 

that the accused and Ahiton Khatun @ Bibi led happy conjugal life.

15. PW-3 Sahanaz @ Sahina Bibi has stated in her evidence that 

the accused persons are her neighbours. She does not know why the 

case was lodged against the accused. PW-3 has stated before the 

police that Ahiton Khatun @ Bibi told him that the accused Moynal 

Hoque set fire  on Ahiton Khatun @ Bibi.

 In his cross, PW-3 has stated that he did not see the occrrence.

16. PW-4 Momin Ali has stated in his evidence that the accused 

persons  are   his  neighbours. On   the  day  of  occurrence, he  was 

Contd. Page-6.



6

standing outside of his house. It was morning. He heard hue and cry 

towards the house of the accused persons. He rushed to the house of 

the accused persons  and got  to  know that  Ahiton Khatun @ Bibi 

sustained burn injury.

 In his cross, PW-4  has stated that he never heard any quarrel 

between the accused  Moynal Hoque and Ahiton Khatun @ Bibi , they 

led a good conjugal life. He got to know that Ahiton Khatun @ Bibi 

sustained burn injury due to her fault. At the time of occurrence, the 

accused Moynal Hoque was absent.

17. PW-5 Khoyer Uddin Seikh has stated that he knows both the 

informant and the accused. On the day of occurrence, he heard hue 

and cry  towards  the  house  of  the  accused.  Accordingly,  he  went 

there  and  saw  Ahiton  Khatun  @  Bibi  was  caught  fire.  She  was 

hospitalised . After a few days, she died.

 In his cross, PW-5 has stated that he knew the couple led a 

good relation. Ahiton Khatun @ Bibi  was taken to hospital  by the 

accused. He did not know who set fire on Ahiton Khatun @ Bibi.

18. PW-7 Samina Bewa has stated in her evidence  that she knows 

both the informant and the accused . But she knows nothing about 

the occurrence.

 Cross examination of PW-7 was declined by the defence.

19. PW-8 Dr. Jitumoni Bezbaruah has stated in his evidence that on 

7.3.012, he was as Medical & Health Officer at Dhubri Civil Hospital. 

On  7.3.012,  he  recorded  dying  declaration  of  one  indoor  patient 

named Ahiton Bibi. The said Ahiton Khatun @ Bibi stated before  him 

that her husband Moynal Hoque tortured her for demand of dowry. 

On 10.2.012, the accused Moynal Hoque poured kerosene on her and 

set fire on her. Ext-3 is the said dying declaration and Ext-3(1) is his 

signature.

 In  his  cross,  PW-8  has  stated  that  he  did  not  give  any 

certificate  that  Ahiton  Khatun  @  Bibi was fit for  dying declaration. 
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He wrote the dying declaration himself. There was no other person 

present when the declaration was recorded. He denied that he did 

not write the declaration himself. He denied that he did not record 

the dying declaration properly.

20. Thus, careful scrutiny of evidence of PW-1,2,3,4,5,7 and PW-8, 

it appears that the prosecution case depends on the evidence of Pw-

1,2 and PW-8.  PW-3 Sahanaz @ Sahina Bibi  was declared hostile. 

Both PW-4 and PW-5 heard hue and cry towards the house of the 

accused in the morning and they rushed there and saw the burn 

injury on Ahiton  Khatun @ Bibi. The only fact established  by PW-4 

and PW-5 that Ahiton Khatun @ Bibi sustained burn injury. But both 

of them made clear that they did not know who set fire on Ahiton 

Khatun @ Bibi.

21. The only witnesses left with us are PW-1 Ador Ali, PW-2 Sajina 

and PW-8 Dr. Jitumoni Bezbaruah.

 PW-1 is clear in his evidence that the accused Moynal Hoque 

married his sister Ahiton Khatun @ Bibi.  This evidence of  PW-1 is 

supported by PW-2 Sajina Bibi. The defence  has also not rebutted 

this fact that the accused is the husband of Ahiton Khatun @ Bibi. So, 

it requires no detail discussion to prove the fact that Ahiton Khatun 

@ Bibi is the wife of the accused Moynal Hoque.

22. The next question left before us whether the accused persons 

tortured Ahiton Khatun for demand of dowry.

 PW-1 Ador Ali being the elder brother of Ahiton Khatun @ Bibi, 

the deceased, consistantly evinced that the accused persons used to 

demand money from Ahiton Khatun @ Bibi and he being a brother, 

paid Rs.20,000/- (Twenty Thousand) to the accused Moynal Hoque. 

PW-1 has also stated in his cross that he has  not submitted any 

documents to prove that he paid Rs.20,000/- to the accused. Except 

this the defence has failed to detract this  evidence of PW-1 that he 

paid Rs.20,000/- to the accused Moynal Hoque. Now, question arises 

whether  any   document   or   written   paper  can   be  procured  for
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payment of money as demanded from the husband of a wife. The 

answer  is  that  there  will  be  no  such  instance   to  give  a  written 

document for receiving such demand of dowry. So, the plea of the 

defence  that  the  prosecution  failed  to  submit  any  document  in 

support of payment of dowry of Rs.20,000/- to the accused Moynal 

Hoque can't be considered. The evidence of PW-1 that Rs.20,000/- 

was paid to the accused is unequivocably supported by PW-2 Sajina 

Bibi. The defence has failed to foil this evidence of PW-1 and PW-2 is 

noway except giving a few suggestions. But suggestions were sternly 

denied by PW-1 and PW-2.

23. Now, next question before us is whether the accused used to 

render physical and mental torture to Ahiton Khatun @ Bibi by the 

accused persons.

 PW-1  Ador  Ali  has  stated  in  his  evidence  that  prior  to  the 

occurrence  i.e  only  six  months  ago  from  the  occurrence,  Ahiton 

Khatun @ Bibi was ousted by the accused Moynal Hoque from his 

house. But Ahiton Khatun @ Bibi was sent back to her in-law's house 

only  to  continue   their  conjugal  life.  This  aspect  remaidned 

unchallenged by the defence. There found  not a single suggestion 

raised  by  the  defence  to  deny  that  the  accused  Moynal  Hoque 

ousted  Ahiton  Khatun  @ Bibi  from his  house.  So,  it  remained as 

admitted fact.

 So,  the  evidence of  PW-1 is  clear  that  the accused Moynal 

Hoque subjected to cruelty to his wife Ahiton Khatun @ Bibi.

24. Now, vital question is who set fire on Ahiton Khatun @ Bibi.

 There found not a single prosecution witness to see to set fire 

on Ahiton Khatun.

 Pw-4 and PW-5 are neighbours to the house of the accused. 

Both of them rushed to the house of the accused persons and saw 

burn injury on Ahiton Khatun @ Bibi, but they were silent in their 

respective evidence who set fire on Ahiton Khatun @ Bibi.

 In such a situation, let us see the evidence of PW-1 Ador Ali.
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 PW-1 has stated that he was in his work site and he got the 

information that Ahiton Khatun @ Bibi was set ablazed . He visited 

the Dhubri civil Hospital and found Ahiton Khatun @ Bibi in the state 

of  burn  injury.  Ahiton  Khatun  @ Bibi  told   him that  the  accused 

Moynal Hoque, Rezia Bewa, Amina Khatun and Joynal Hoque poured 

kerosene and then set fire on her. This evidence of PW-1 remained 

unchallenged  by  the  defence.  The  defence  asked  not  a  single 

question to PW-1 to detract his evidence.

 PW-2 Sajina Bibi has also supported the evidence of PW-1 who 

has also stated in her evidence that when she visited Dhubri Civil 

Hospital, Ahiton Khatun @ Bibi  told before them that the accused 

Moynal Hoque, Rezia Bewa, Amina Khatun and Joynal Hoque poured 

kerosene and set fire on her. The defence raised a single suggestion 

that Ahiton Khatun @ Bibi did not tell her about the occurrence. But 

the  said  suggestion  was  sternly  denied  by  PW-2.  Moreover,  the 

suggestion is also not specific.

 Thus, the evidence of PW-1 and PW-2 is found corroborative. 

There found no gulf in the evidence of PW-1 and PW-2 to discard 

their evidence. The defence has also failed to create any doubt in the 

evidence.

25. Now, let us see the evidence of PW-8 who recorded the dying 

declaration of Ahiton Khatun @ Bibi.

 PW-8 Dr. Jitumoni Bezbaruah has stated in his evidence that 

on  7.3.012,  he  was  at  Dhubri  Civil  Hospital  as  Medical  &  Health 

Officer.  On that  day,  he recorded the dying declaration of  Ahiton 

Khatun @ Bibi. The said Ahiton Khatun @ Bibi was admitted into the 

Civil Hospital as indoor patient. Ahiton Khatun @ Bibi told him that 

the  accused  Moynal  Hoque  tortured  her  for  demand  of  money 

immediately  after  marriage.  On  10.2.012,  the  accused  poured 

kerosene on Ahiton Khatun @ Bibi   and set fire on her. Ext-3 is the 

said dying declaration and Ext-3(1) is his signature.
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 In  his  cross,  PW-8  has  stated  that  he  did  not  give  any 

certificate whether Ahiton Khatun @ Bibi was fit to make declaration 

or not. He did not take any signature of  Ahiton Khatun @ Bibi before 

recording dying declaration properly.

26. Thus, evidence of PW-8 shows that he was Medical & Health 

Officer at Civil Hospital, Dhubri and during that period Ahiton Khatun 

@ Bibi was indoor patient at the hospital and he recorded the dying 

declaration of  Ahiton Khatun @ Bibi where she stated before him 

that the accused Moynal Hoque tortured  her for demand of money, 

poured kerosene  on her and then set fire on her. The evidence of 

PW-8  is  quite  natural  and  spontaneous.  There  found  nothing  to 

disbelieve his evidence.

27. Learned  Advocate  Mr.  Amirul  Hoque  has  submitted  in  his 

argument that PW-8 did not issue any certificate to record dying 

declaration whether the injured was fit or not.

 I have also gone through the evidence of PW-1 and PW-2 who 

have  unequivocably  have  stated  in  their  evidence  that   Ahiton 

Khatun @ Bibi told them that the accused persons poured kerosene 

and thereafter set fire on her. This aspect is not challenged by the 

defence to detract their evidence. So, both PW-1 and PW-2 ensured 

that  Ahiton Khatun @ Bibi told them regarding cause of her injury. 

The defence has not challenged that  Ahiton Khatun @ Bibi was not 

fit to state before them. If  Ahiton Khatun @ Bibi could have told 

before PW-1 and PW-2 then why she was unfit to tell before PW-8. It 

is also clear in the prosecution evidence that  Ahiton Khatun @ Bibi 

was admitted twice in the Civil Hospital. All this shows that  Ahiton 

Khatun @ Bibi was fit to give her statement.

 In Laxman – Vs- State of Maharashtra AIR 2002 SC 2973, it is 

succinctly explained that the medical certificate is not a sine qua 

non for accepting dying declaration. The relevant law is enunciated 

as follows:
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 “For  the  reason  already  indicated  earlier,  we  have  no 

hesitation in coming to conclusion  that the observation of this court 

in Paparambaka Rasamma and others  -Vs – State of Andhra Pradesh 

(MANU/sC  0558/1999)  to  the   effect  that  ......  in  the  absence  of 

medical certification that the injured was a fit  state of mind at the 

time of making  the declaration, it would be very  much risky to 

accept the subjective  satisfaction of a Magistrate who opined that 

the  injured  was  a  fit  state  of  mind  at  the  time  of  making  a 

declaration  has  been  too  broadly  stated  and  is  not  correct 

enunciation  of  law.  It  is   indeed  a  hypertechnical  view  that  the 

certification of the doctor who was to the effect that the patient is 

conscious and there was no certification that the  patient was in a fit 

state of mind specially when the Magistrate categorically stated in 

his evidence indicating the question he had put to the patient and 

from the answers elicited was satisfied that the patient was in a fit 

state  of  mind  where  after  he  recorded  the  dying  declaration. 

Therefore,  judgment  of  this  court  in  Paparambaka  Rasamma  & 

Others  - Vs- State of Andhra Pradesh (MANU/SC/0558/1999) must 

be held to be not correctly decided and we affirm the law laid down 

by this court in Koli Chunilal Savi & another – Vs – State of Gujrat 

(MANU/SC/0624/1999) case.”

28.  The observation of Hon'ble Court is clear that certification of 

Medical & Health Officer is not sine qua non, if the state of mind of 

injured is found satisfactory.

  In our case in hand, the dying declaration was recorded by a 

Medical  &  Health  Officer.  He  is  a  competent  person  to  decide 

whether the person giving statement was fit or not.

    So,  the plea of the defence for certification may affect the 

prosecution case can't be accepted.
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29.  The evidence of PW-8 is clear and straight.  The evidence of PW-8 

is not found imbibed with any discrepancy. The defence has failed to 

detract the evidence of PW-8. Being the said position of evidence of PW-

8, there found nothing to disbelieve the evidence of PW-8.

30.  The above submission shows that there are two sets of evidence. 

One side, PW-1 and PW-2 have stated in their evidence that   Ahiton 

Khatun @ Bibi told them that the accused persons poured kerosene and 

set  ablazed  her.  So,  according  to  PW-1  and  PW-2  all  the  accused 

persons were involved in the occurrence. On the other hand, PW-8 has 

stated that  Ahiton Khatun @ Bibi told him that the accused Moynal 

Hoque poured kerosene on her and set ablazed.

 So, there found gulf between the evidence of PW-1,2 and PW-8. 

The witnesses PW-1 and PW-2 are close relative of  Ahiton Khatun @ 

Bibi.  So, there might have a tendency to implicate  all  the accused 

persons. On the other hand, PW-8 is an independent witnesses. He is a 

Govt. Officer. He is performing  his duty as Govt. Officer. He is no way 

interested to the parties. So, question of disbelieving his evidence does 

not arise.

 Moreover,  there  is  sanctity  in  the  dying  declaration.  This 

declaration is recorded who is at the verge of death. The injured gave 

her last words  before  end of her journey. So, this declaration have 

much weigh than other evidence adduced by the witnesses. So, the 

evidence  of  PW-8  is  more  relevant  than  the  evidence  of  other 

witnesses.

31.   Now,  let  us  see  the  evidence  whether  Ahiton  Khatun  @ Bibi 

sustained injury or not.

      PW-6 Dr. Ali Asgor Mondol is the Medical & Health Officer who 

conducted post mortem examination of the deceased  Ahiton Khatun 

@ Bibi. In his evidence PW-6 has stated that he was senior Medical & 

Health  Officer  at  Dhubri  Civil  Hospital  on  8.3.012.  On that  day,  he 

conducted post mortem on  Ahiton Khatun @ Bibi vide Gauripur Police 

Station  Case  No.114/012  U/s.498(A)/436/307/34  I.P.C  and  found  as 

follows:
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 “Average  built  female,  aged  about  20  years,  rigor  mortis 

present.

 Deep burned area found over  both palms,  back of  chest, 

buttocks, both lower limbs, abdomen and lower front chest. The 

burned  area  were  red  and  inflammed  and  extends  over  70% 

(approx) of body surface area. Singing of hair found.

 No other external injuries found. The findings given above 

were ante mortem. 

 In his opinion, the cause of death was shock as a result of 

burn injury sustained by the deceased.

 Ext-2 is P.M Report. Ext-2(1) is his signature.”

 In his cross, PW-6 has stated that he did not mention in his 

report the age of injury, but he mentioned rigor mortis present. He 

has not ascertained whether kerosene or any substance was used 

for burning.

32. The evidence of PW-6 is clear that the injured sustained 70% 

(approximate) burn injury over palm, back of chest, buttock, both 

lower limbs, abdomen and lower front  chest. Rigor mortis were 

also present. The cause of death was as a result of burn  injury.

33. The evidence  of  PW-10 Surman Ali  Ahmed,  the Executive 

Magistrate who prepared inquest report, Ext-6 shows that  Ahiton 

Khatun @ Bibi had sustained burn injury.

34.  Thus, the evidence of PW-1,2 and PW-8 is supported  by 

PW-6 and PW-10 in toto. The defence has failed to foil the evidence 

of PW-10. I find no reason to disbelieve the evidence of PW-6 and 

PW-10..

35. Now  let's  see  whether  the  occurrence  took  place  within 

seven  years  from  the  marriage  between   the  accused  Moynal 

Hoque and Ahiton Khatun @ Bibi.
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 PW-1 Ador ali has stated in his evidence that the accused 

got married  Ahiton Khatun @ Bibi seven years back (from the date 

of adducing his evidence on 28th February, 2014). As per ejahar 

lodged by PW-1, the occurrence took place on 10.2.012.

 This evidence of PW-1 is not rebutted by the defence. Not a 

single question was put to PW-1 to detract this evidence.

 The  defence  has  taken  no  other  plea  to  prove  that  the 

occurrence took place beyond seven years.

 So, question of discarding or disbelieving does not arise.

36. Now, let's see whether  Ahiton Khatun @ Bibi was subjected 

to cruelty or harassment soon before her death.

 According to PW-1,  Ahiton Khatun @ Bibi was subjected to 

torture immediately after her marriage and the said cruelty was for 

demand of money. PW-1 has also claimed to pay Rs.20,000/- fulfil 

his demand.  According to PW-1, the accused ousted Ahiton Khatun 

@ Bibi from his house, but she was sent back to her in-law's house 

in order to maintain their conjugal life.

 The defence has not not challenged this evidence  of PW-1 

to rebut his evidence.

 Moreover, this evidence of PW-1 is supported  by PW-2. The 

evidence of PW-2 was also not detracted by the defence. So, the 

evidence  of  PW-1  and  PW-2  that  Ahiton  Khatun  @  Bibi  was 

subjected to cruelty by the accused Moynal Hoque soon before her 

death remained intact and the defence  has failed to detract this 

evidence of PW-1 and PW-2. The dying declaration recorded by PW-

8 also meliorates the evidence of PW-1 & 2.

37. Sec.113(B) of Evidence Act reads as follows:
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 When  the  question  is  whether  a  person  has  committed 

dowry death of a woman it is shown soon before her death such 

woman  has  been  subjected  by  by  such  person  to  cruelty  or 

harassment  for,  in  connection  with  any demand for  dowry,  the 

court shall presume that such person  had caused dowry death.

38. In  our  case instant,  the earlier  discussion shows that  the 

death  was  occurred  within  the  period  of  seven  years  from the 

marriage  between  the  accused  and  Ahiton  Khatun  @  Bibi. 

Moreover, it is also found that Ahiton Khatun @ Bibi was subjected 

to  cruelty  soon  before  her  death.  As  per  provision  113(B) of 

Evidence Act, it can easily be presumed that the death of Ahiton 

Khatun @ Bibi was dowry death.

39. Learned advocate for the accused person Mr. Amirul Hoque 

has  submitted  that  there  are  many  contradictions  in  the 

prosecution evidence. Such contradictions are vital and this may 

affect the prosecution case.

 I  have  gone  through  evidence  of  PW-9  Bonjit  Ujir,  the 

Investigating Officer. It appears that there are some contradictions 

in the evidence of PW-1 Ador Ali, such PW-1 Ador Ali did not state 

U/s.161 Cr.P.C that the accused persons tortured Ahiton Khatun @ 

Bibi immediately after six months of their marriage. PW-2 did not 

state U/s.161 Cr.P.C that the accused demanded Rs.20,000/- from 

Ahiton Khatun @ Bibi. Likewise, there are some contradictions in 

the evidence of PW-1 & PW-2.

 But  important  thing  is  that  such  contradictions  not  so 

important  to  affect  the prosecution case.  There might be some 

contradictions in the evidence, but they are not vital,  the same 

can't vitiate the prosecution case.
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40. Another  aspect  is  that  the  occurrence  took  place  on 

10.2.012. The ejahar was lodged on 6.3.012. The informant has 

given an explanation that due to treatment of the injured, it took 

time to lodge the ejahar.

 The ejahar itself shows that there was delay to lodge the 

ejahar. But there are reasonable  explanation for such delay. The 

explanation is found proper and reasonable.

 The Hon'ble Supreme Court in Saheb Rao and another – Vs- 

State of Maharashtra, AIR 2006 SC 2002, it has been observed:

 “ The settled principle of law of this court is that delay in 

filing FIR by itself can't be a ground to doubt the prosecution case 

and discard it.The delay in lodging FIR would put the court on it's 

guard to search  if a plausible explanation has been offered and if 

offered – whether it is satisfactory.”

 In this case instant, it has earlier discussed  that though the 

informant  took  time,  but  the  said  delay  has  properly  been 

explained.  So,  this  delay  to  lodge  the  ejahar  can't  affect  the 

prosecution case.

41. Considering above aspects, it leads to conclusion that the 

prosecution has proved  all the ingredients as required U/s.304(B) 

I.P.C  against  the  accused  Moynal  Hoque  beyond  all  reasonable 

doubt. At the same time, the prosecution has failed to prove it's 

case  U/s.304(B)/302/498(A)/34  I.P.C  against  the  other  accused 

namely Rezia Bewa, Amina Khatun and Joynal Hoque beyond all 

reasonable doubt.

42. Held,  that the accused Moynal  Hoque is  guilty U/s.304(B) 

I.P.C and he is not found guilty U/s.302/498(A)/34 I.P.C.

         Held, that the accused Rezia Bewa, Amina Khatun and Joynal 

Hoque are not guilty U/s.304(B)/302/498(A)/34 I.P.C.

43. Accordingly,  the  accused  Rezia  Bewa,  Amina  Khatun  and 

Joynal Hoque are acquitted and set at liberty.
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The bail bonds stand cancelled and the bailor(s) is discharged from 

all liabilities.

44.  Now,  let  us  see  whether  the  accused  Moynal  Hoque  is 

entitled  to  benefit  U/s.360 of  Cr.P.C or  Sec.  4/5  of  Probation  of 

Offenders' Act

45.  The case record relfects that the offence as perpetrated by 

the  accused is  of  heinous  nature.  If  the  accused is  given such 

benefit, it will be travest of justice. Taking such view, the accused 

is not given such benefit.

46.  Heeard the accused  on the point of sentence U/s.235(2) of 

Cr.P.C.

The accused has submitted that he has children and he is sole 

bread earner, so prayed for taking lenient view.

47.  Considering the submission of the accused and all  other 

aspects,  it  would  be  justified,  if  an  adequate  punishment  is 

imposed on the accused.

48. Accordingly,  the  accused  is  convicted  and  sentenced  to 

undergo Rigorous Imprisonment for seven years U/s.304(B) I.P.C. 

49. Set off the previous hazotee period, if any.

50. Let  a  free  copy  of  Judgment  &  Order  be  given  to  the 

accused.

          The case is disposed of. 

         Given under my hand and seal of this court on this 11th day  

of March, 2019.

               Transcribed & Typed by

       Addl. Sessions Judge

                 Stenographer        Dhubri

Court of the Addl. Sessions Judge

     Dhubri   
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 PW-1   Ador Ali
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 PW-4   Momin Ali

 PW-5   Khoyeruddin Seikh
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 PW-7   Samina Bewa
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              Dhubri


