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IN THE COURT JUDICIAL MAGISTRATE FIRST CLASS,  

BILASIPARA 

     

Misc Case No. 190/2017. 

U/S 127 of Cr.P.C. 

   Mrs. Satima Nath………..Petitioner 

                                                      -Vs.- 

                                     Sri Nath………….….Opp. Party 

 

PRESENT: Smt. Mridusmita Hazarika,A.J.S. 

       J.M.F.C., Bilasipara  

 

 

           For the Petitioner:  Mr. Mizanur Rahman, Learned Advocate 

           For the Opp. Party: Mr. Dipon Kumar Nath, Learned Advocate 

           Date of Evidence:  23.4.2018, 3.5.2018. 

           Date of Argument:  2.3.2019. 

           Date of Final order:  14-3-2019. 

                                             FINAL ORDER 

1. This is a case filed by the petitioner Satima Nath U/S 127 of the Cr.P.C. 

praying for enhancement of the maintenance allowance. 

2. Brief facts for filing the instant case is that the petitioner got married with 

the Opp. Party as per rites and rituals of Hindu Law. But after solemnization 

of marriage, due to some dispute, the petitioner filed a case bearing No. MR 

64/05 against the Opp. Party and the court in that case, vide order dated 

20.8.2005 directed the Opp. Party to pay maintenance allowance of Rs. 1500 

per month to the minor child of the petitioner. The maintenance allowance 

was enhanced to Rs. 2500 vide order dated 25.5.2015. But the said amount 

is not sufficient to maintain the daily life of the petitioner along with her 

minor child due to rise in cost of living. On the other hand, the income of 

the Opp. Party has been increasing day by day. Hence the petitioner has 
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prayed for enhancement of maintenance allowance of Rs. 2500/ to Rs. 5000/ 

per month for the petitioner and her minor child.  

3. After receiving notice, the Opp. Party has appeared and filed written 

objection stating that petitioner is not his wife. However as per order of the 

court, he has been paying monthly maintenance allowance to the daughter 

of the petitioner and the said amount is sufficient for her. On the other hand, 

he being the only earning member of the family, has to maintain his family 

including his children, wife, and mother. Hence the OP has prayed to dismiss 

the case.  

4. The petitioner has adduced evidence of two witnesses during the trial. The 

witnesses have been duly cross-examined by the Opp. Party and discharged. 

On closure of petitioner’s evidence, Opp. Party has also adduced his 

evidence as DW 1 and accordingly DW 1 has been cross-examined and 

discharged.  

5. I have heard the argument advanced by the learned counsels appearing for 

the petitioner and gone through the evidences on record. None from the 

Opp. Party has appeared for argument.  

6. Upon perusal of the pleadings the following point is formulated for proper 

adjudication of the case: 

i. Whether there has been any change in the circumstance for enhancement 

of the monthly maintenance allowance? If yes, whether the petitioner is 

entitled to receive the monthly maintenance allowance in enhanced rate as 

prayed for? 

                            DISCUSSION DECISION AND REASONS THEREOF 

7. At the outset, I would like to discuss about the defect in the petition filed by 

the petitioner as pointed out by the learned counsel for the Opp. Party during 

the trial. In this case, the Opp. Party has challenged the case of petitioner 

on the ground that there is a defect in the verification part of the petition. It 

appears that the verification part of the petition U/S 127 is in the name of 

one Asma Khatoon but it has been signed by the petitioner herself. However 

according to my considered opinion the said defect would not affect the 

merit of this case, since the defect appears to be a typographical one.  

8. Now, let me try to reproduce the relevant testimonies in the instant case. 

9. PW 1 Sotima Nath in her examination in chief has deposed that she 

received maintenance allowance of Rs. 1500 form the Opp. Party and the 
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amount was enhanced to Rs. 2500 vide order dated 25.5.2015. PW 1 has 

stated that she has a school going daughter and her education cost has 

increased. As the cost of household articles, essential commodities has been 

increased, thus it is difficult to maintain the family with Rs. 2500/ only. In 

the year 2015, her daughter was reading in class iv but now she reads in 

class vi. During cross-examination, PW 1 has deposed that the Opp. Party 

has a wife and children. She has stated that the maintenance order was not 

passed in her favor but it was passed for her daughter. She has filed this 

case for her daughter. The Opp. Party runs a hardware shop. PW 1 has 

further denied all the suggestions put to her. 

10. PW 2 Smt. Niha Nath in her examination in chief has deposed that she 

needs more money for payment of tuition fee and she is unable to maintain 

herself with the monthly allowance paid by the Opp. Party. During cross-

examination, PW 2 has deposed that she reads in Bhelupara MV School.  

11. DW1 Sri Nath in his examination in chief has deposed that he runs a 

hardware shop but his income has decreased as there are many other shops 

near his shop. But he earns Rs. 8000-9000 per month.  DW 1 has stated 

that he is the only earning member of his family which is consisted of his 

mother, wife and children. During cross-examination, DW 1 has deposed 

that Neha Nath is his daughter. DW 1 has stated that his children go to 

school. He has purchased a vehicle through finance. DW 1 has admitted that 

since 2015, the cost of living and school fee have become higher.  

12. It is already stated that the petitioner has filed this case U/S 127 of the 

Cr.P.C. for enhancement of monthly maintenance allowance. Section 127 of 

the Cr.P.C. reads as follows:  

13.  Alteration in allowance. 

(1) On proof of a change in the circumstances of any person, 

receiving, under section 125 a monthly allowance, or ordered 

under the same section to pay a monthly allowance to his wife, 

child, father or mother, as case may be, the Magistrate may make 

such alteration in the allowance he thinks fit: Provided that if he 

increases the allowance, the monthly rate of five hundred rupees 

in the whole shall not be exceeded. 

(2) Where it appears to the Magistrate that, in consequence of any 

decision of a competent Civil Court, any order made under section 

https://indiankanoon.org/doc/672252/
https://indiankanoon.org/doc/1840939/
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125 should be cancelled or varied, he shall cancel the order or, as 

the case may be, vary the same accordingly. 

(3) Where any order has been made under section 125 in favour of 

a woman who has been divorced by, or has obtained a divorce from, 

her husband, the Magistrate shall, if he is satisfied that- 

(a) the woman has, after the date of such divorce, remarried, 

cancel such order as from the date of her remarriage; 

(b) the woman has been divorced by her husband and that she has 

received, whether before or after the date of the said order, the 

whole of the sum which, under any customary or personal law 

applicable to the parties, was payable on such divorce, cancel such 

order,- 

(i) in the case where, such sum was paid before such order, from 

the date on Which such order was made, 

(ii) in any other case, from the date of expiry of the period, if any, 

for which maintenance has been actually paid by the husband by 

the woman; 

(c) the woman has obtained a divorce from her husband and that 

she had voluntarily surrendered her rights to maintenance after 

her divorce, cancel the order from the date thereof. 

(4) At the time of making any decree for the recovery of any 

maintenance or dowry by any person, to whom a monthly 

allowance has been ordered to be paid under section 125, the Civil 

Court shall take into account the sum which has been paid to, or 

recovered by, such person as monthly allowance in pursuance of 

the said order. 

14. Form bare reading of section 127 of the Cr.P.C. it appears to me that 

maintenance allowance can be enhanced if there is any change in the 

circumstance of any person, i.e. the person receiving the maintenance or 

the person who has been ordered to pay maintenance allowance U/S 125 of 

the Cr.P.C. 

15. Now coming to the instant case, from the reading of petition U/S 127 of the 

Cr.P.C. it is clear that the petitioner has claimed enhancement of 

maintenance allowance for herself and for her daughter. But admittedly and 

manifestly, no maintenance allowance was allowed to the petitioner in MR 

https://indiankanoon.org/doc/1431009/
https://indiankanoon.org/doc/1920464/
https://indiankanoon.org/doc/554901/
https://indiankanoon.org/doc/1327754/
https://indiankanoon.org/doc/516237/
https://indiankanoon.org/doc/938420/
https://indiankanoon.org/doc/809618/
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case no 64/05 but the order of maintenance allowance was given in favor of 

her daughter. Thus it is clear that the prayer made by the petitioner for 

enhancement of her maintenance allowance, which was in fact not granted 

to her, is not maintainable. 

16.  The petitioner has further prayed for enhancement of the maintenance 

allowance for her daughter on the ground of rise in cost of living. In the 

instant case, admittedly, the maintenance allowance was lastly enhanced on 

25.5.2015 and already about 4 years have elapsed. Since last 4 years, there 

has been drastic price hike in the articles required in day to day life.  Further, 

the daughter of petitioner, who is admittedly a school going child has been 

promoted to higher classes since 2015, for which obviously the education 

cost along with allied cost have been increased. Thus form the above, it 

appears that there has been change in circumstance since last 2015. 

17. Here it would be apposite to refer the pronouncements made by the 

Honorable high courts on enhancement of maintenance allowance on the 

ground of rise in cost of living. The Honorable Oddisa High Court in 

Prafulla Kumar Panda Vs Amari Kumari Panda, reported in 1996 

Cri.LJ 553, held that the wife would be entitled to maintenance at 

enhanced rate on account of rise of cost of living index alone.  Again, 

the Honorable Allahabad High Court in 1994 Cri.LJ 348, observed 

that the rise in the cost of living is a good ground for enhancement 

of the maintenance allowance.  Thus being persuaded by the decisions 

of Honorable High Courts as mentioned above, and on the basis of above 

discussions,  I am of the considered opinion that rise in the cost of living 

would definitely amount to change in circumstance.  

18. Now the only fact remains for consideration is the rate of enhanced amount.  

In this regard, the petitioner in her evidence has deposed that the Opp. Party 

runs a hardware shop and he earns handsomely. However no document is 

produced by the petitioner to show the exact income of the Opp. Party.  

During cross-examination PW 1 has admitted that she earns around 2000 

per month by way of producing handloom items. On the other hand, the 

version of the Opp. Party is that he does not gain sufficient profits from his 

shop. However he has purchased a car on bank finance. The DW has further 

taken the plea that he has to maintain his family including his school going 

children. From the version of DW 1 it is clear that he runs a hardware shop 
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and he also owns a vehicle. On the other hand, the testimony of PW 1 shows 

that her income is very meagre which is not sufficient to provide all the basic 

facilities to her daughter. Even the petitioner is unable to provide the tuition 

fee of her daughter. Thus it is clear that the standard of living of petitioner’s 

daughter is not consistent with the status of Opp. Party.  

19. Thus after evaluating the entire aspect of this case, I have arrived at the 

considered opinion that an enhanced amount of Rs. 1000/ would 

be sufficient to provide a comfortable life to petitioner’s daughter.  

20. Accordingly the Opp. Party is directed to pay monthly maintenance 

allowance at enhanced rate i.e. Rs. 2500( Earlier maintenance allowance) 

+Rs.1000 (Enhanced amount) to the daughter of petitioner from the date of 

the application filed u/s 127 of the Cr.P.C. 

21. The Opp. Party shall pay the arrear allowance within 4 months from today.  

22. Let a free copy of this final order be furnished to the first party forthwith. 

Given under my hand and seal of this court on the 14th day of March, 2019 

at Bilasipara, Dhubri. 

                                                                 

 

 

                                                                Smt. Mridusmita Hazarika 

                                                             Judicial Magistrate First Class 

                                                                      Bilasipara, Dhubri 
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                                    APPENDIX 

 

Petitioners’ witnesses:  

1. PW1: Satima Nath. 

2. PW2: Smt Niha Nath. 

Documents exhibited: Nil. 

Opp. Party’s witness: 

3. DW1: Sree Nath. 

Documents exhibited: Nil. 

 

 

 

 

 

                                                           (Smt. Mridusmita Hazarika) 

                                                        Judicial Magistrate First Class 

                                                                  Bilasipara, Dhubri 

 

 


