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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.479/2014

Parties:-

Fazar Ali
S/O: Late Adazun Sk
VILL:  Surjakhata Part-I
P.S: Bilasipara
Dist: Dhubri, Assam

….Claimant

Vs.

1.Bajaj Allianz General Insurance  Company Limited

City Plaza, 4th Floor, 2nd Mile

Sevak Road, Siliguri

Pin – 734401

(Insurer of the Maruti Car No.AS-17-A/2672)

2.Aktar Hussain Talukdar

S/O: Late Masum Ali Talukdar

VILL: Khutabagra Part-I

P.O: Alomganj

P.S: Gauripur

Dist: Dhubri, Assam

(Owner of the Maruti Car No.AS-17-A/2672)

3.Sri Bimal Deb

S/O: Late Hare Krishna Deb

VILL: Alomganj Part-IX

P.O: Alomganj

P.S: Gauripur

Dist: Dhubri, Assam

(Driver of the Maruti Car No.AS-17-A/2672) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 
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Appearance:-

Sri Rabiul Islam, Advocate for the claimant

Sri S.K. Das, Advocate for OP No.1

Sri Mansur Ali Ahmed, Advocate for OP No.2

None appeared for OP No.3

Date of argument:  11-03-2019

Date of judgment:  11-03-2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of M.V.  Act for granting compensation in a motor vehicular accident

which  occurred  on  26-12-2010  at  about  1:30  P.M.  on  NH-31  at

Surjakhata Nathpara in front of Nabo Jyoti High School under Bilasipara

P.S.
Claimant’s case in brief is that on the date of the accident

victim was a pedestrian and standing in front of Nabo Jyoti High School

under Bilasipara P.S. on NH-31 at Surjakhata Nathpara in front of Nabo

Jyoti  High  School  at  about  1:30  P.M.  the  offending  vehicle  bearing

registration No.AS-17-A/2672 Maruti Car Alto private had dashed the

injured in front of the aforesaid high school and as a result of the said

accident he sustained fracture in his right hand and lacerated and cut

injury in different parts of his body.
In  respect  of  the aforesaid  accident  an FIR  was  lodged

before O/C Bilasipara P.S. and O/C Bilasipara P.S. had registered a case

vide Bilasipara  P.S.  Case  No.11/11 U/s.  279/338 IPC.   Claimant  side

further stated in his claim petition that immediately after the accident

claimant / injured was taken to Bilasipara SHC for necessary medical

treatment and he had spent Rs.  30,000/-  for his medical  treatment.

Claimant  prayed  before  the  Hon’ble  Court  to  award  compensation

amounting to Rs. 3,00,000/- along with 9% interest from the date of

institution of this case till realisation.
On receipt of  this  petition an MAC Case was registered

and summon was issued to opposite parties.  On receipt of summon OP
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No.1 insurer of the offending vehicle had appeared through his counsel

and  filed  written  statement.   The  main  contentions  of  written

statement submitted by OP No.1 are as follows:
That this claim petition is not maintainable either in law

and in fact against the answering OP, that there is no cause of action

against the answering OP, hence this petition is liable to be dismissed,

that  this  claim  petition  is  bed  for  non-joinder  and  mis-joinder  of

necessary parties, that answering OP denies that claimant is entitled to

get any compensation as claimed in para-21 of the claim petition, the

statement  made  in  para-22  of  the  claim  petition  are  baseless  and

unsubstantiated and denied by the OP.  OP prayed before the Hon’ble

Court to dismiss the claim petition with costs.
OP  No.2  owner  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.2 are as follows:
That this claim petition is not maintainable in its present

form against the answering OP, that there is no cause of action against

the answering OP and as such claim petition is liable to be dismissed

against  him,  that  in  respect  of  para-1  to  7  answering  OP  has  no

knowledge, that in respect of para-8, 9 and 10 OP has no comments

and same are matters of records, that in respect of contents of para-

11, 12, 13 OP has no comments and claimant is required to prove his

case with supported documents, that the contents of para-14, 15 and

16 are admitted and contents of para-17, 18 and 20, 21 are required to

be proved by the claimant, that in respect of para-22 OP would like to

say that accident took place due to carelessness of the claimant but

not due to rash and negligent driving of the driver, that the vehicle in

question was duly insured with OP No.1 and insurance policy is valid

covering the date of accident.  So, as per the insurance policy OP No.2

has  no  liability  to  pay  compensation.   Whatever  compensation  is

awarded it is to be paid by the insurer of the offending vehicle.  OP

prayed before the Hon’ble Court to dismiss the claim petition against

the answering OP.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed the following issues:
1. Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.AS-17-A/2672
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(Maruti Car) and the claimant sustained injuries due to

said accident?
2. Whether offending vehicle duly insured with M/s. Bajaj

Allianz General Insurance Company Limited at the time

of accident?
3. What shall be the just and proper compensation and by

whom payable?
4. Whether the claimant  is  entitled to get the relief  as

prayed for? 
 DECISION AND REASONS THEREOF

ISSUE NO.1, 2, 3 AND 4: As all these issues are inter-

related so they are taken up together for discussion and decision.

In a claim case burden lies on the claimant to prove his

case but in the instant case claimant side is absent for the law several

dates.  Although last chance was given to the claimant on 30-01-2019

for production of witness positively on 11-03-2019 but in spite of the

specific order claimant side remained absent and failed to submit any

evidence on affidavit.  It is nothing but a dilatory tactic to delay the

disposal of the case.  This case is pending for CW since 12-05-2017 and

after that almost one and half years have elapsed but claimant side

had failed to appear in the court and submit any evidence on affidavit.

It is revealed from the case record since 04-07-2017 claimant side is

absent without taking any step and as many as 18 dates have elapsed

but claimant side failed to turn up in the court and did not submit any

evidence on affidavit.

Learned  counsel  on  behalf  of  insurance  company  had

cited decision of Hon’ble Gauhati High Court as reported in 2016 (5)

GLR 580 Nuruddin Ali v. Fayez Ali Khan and & Another.  In the said case

our Hon’ble High Court held that MACT Court has no power to dismiss

the case for default but to decide the claim petition on merit.  Non

production of evidence Tribunal shall be at liberty to pass no award.  In

the instant case claimant side has failed to submit any evidence to

prove his case.  So, in view of the decision of Hon’ble Gauhati High

Court as cited earlier Tribunal shall be at liberty to pass no award.  In

the instant case as claimant side has failed to submit their evidence on

affidavit although several opportunities were given to the claimant side
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to  substantiate  their  case.   Accordingly  this  case  is  dismissed  and

claimant is not entitled to get any compensation.  Accordingly this case

is disposed of. 

       Given under my hand and seal of this court this 11th day of March,

2019

Dictated & corrected by me 

 Member, MACT, Dhubri.      Member,  MACT,

Dhubri.


