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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.155/2016

Parties:-

1.Ali Hussain
S/O: Late Ghumu Sk
2.Anjuma Khatun
W/O: Ali Hussain
Both are R/O:
VILL: Udmari Part-II
P.O: Lakhiganj
P.S: Bilasipara
Dist: Dhubri, Assam
Pin – 783351   ..Claimants

Vs.

1.Md. Abdul Hai

(Owner of the Vehicle No.AS-16-C/1074)

2.Asgor Ali Bepari
(Driver of the Vehicle No.AS-16-C/1074)

3.The Oriental Insurance Company Limited
(Insurer of the Vehicle No.AS-16-C/1074) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Sunil Agarwala & Sri P. Patwary, Advocates for the claimants

None appeared for OP No.1 & 2 

Sri H.M. Das, Advocate for OP No.3
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Date of argument:  02-02-2019

Date of judgment:  01-03-2019

Judgment 

This claim petition has been filed by the claimants U/s.

166 of M.V. Act for granting compensation in respect of death of their

son named Akibul Hoque @ Akidul Hoque in a motor vehicular accident

which occurred on 21-08-2015 at about 4:20 A.M. on PWD Bridge near

village Alangmari under Bilasipara P.S. in the district of Dhubri, Assam.
Claimants’ case in brief is that on 21-08-2015 while their

son named Akibul Hoque @ Akidul Hoque was travelling as one of the

passengers  of  Mahindra  Max  bearing  registration  No.AS-16-C/1074

from Khoraghat towards Bakuabhangi and when the vehicle reached at

PWD Road near village Alangmari under Bilasipara P.S. in the district of

Dhubri, Assam at about 4:20 A.M. suddenly the said vehicle dashed

against one bridge as a result the vehicle capsized and fell down in the

water causing death of their son and some others on the spot.  In the

said accident their daughter named Ajmira Begum also died.  
Claimants  further  stated  in  their  claim  petition  that

immediately after the accident police from Bilasipara P.S. rushed to the

place of occurrence and with the help of the local villagers and eye

witnesses of the accident took the dead body of their son to Dhubri

Civil Hospital where necessary P.M. examination was conducted.
Claimants side further stated in their claim petition that

accident took place due to rash and negligent driving by the driver of

the  offending  Mahindra  Max  Vehicle  bearing  registration  No.AS-16-

C/1074 which was duly investigated by police of  Bilasipara P.S.  and

accordingly  Bilasipara  P.S.  Case  No.1123/15  U/s.  279/337/304-A  IPC

was  registered  and  police  after  completion  of  investigation  had

submitted Charge Sheet against the driver of the offending Mahindra

Max Vehicle.
Claimants  further  stated  in  their  claim  petition  that

deceased was 12 years old at the time of his death who was a very
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brilliant student having bright future but due to his sudden demise all

hopes of the family are ruined.  Claimants prayed before the Hon’ble

Court to award compensation amounting to Rs. 15,00,000/- along with

9% interest from the date of institution of this case till realisation.
Claimants side had mentioned in their claim petition that

they had incurred expenditure amounting to Rs. 70,000/- for carrying

dead body and burial expenses of their son.  Claimant prayed before

the Hon’ble Court to award compensation amounting to Rs. 15,00,000/-

along  with  interest  from  the  date  of  institution  of  this  case  till

realisation. 
On receipt of this petition, an MAC Case was registered

and  summon  was  issued  to  the  opposite  parties.   On  receipt  of

summon  OP  No.1  owner  of  the  vehicle  and  OP  No.2  driver  of  the

offending vehicle did not turn up and contest this case, hence this case

proceeded ex-parte against them.
OP  No.3  had  appeared  through  his  counsel  and  filed

written  statement.   The  main  contentions  of  the  written  statement

submitted by OP No.3 are as follows.
That this claim petition is  not  maintainable both in law

and facts, that there is no absolutely no cause of action against the

answering  OP,  that  instant  claim petition  is  collusive and has  been

manufactured fraudulently to suppress the facts and the claim being

absence of relevant documents and particulars such as Police Report,

P.M. Report, Charge Sheet, etc is not maintainable in law, that claim

petition is not clear which is suppression of facts.  Claimant has not

furnished the materials as regard the starting point of journey when

stated to be a passenger in the alleged vehicle and hence the claim is

liable to be rejected for suppression of facts, that there was no rash

and negligent driving of vehicle No.AS-16-C/1074 (Mahindra Max) and

alleged deceased was not a passenger in the alleged vehicle and not

died in the alleged accident and therefore the same being false and

hence the same is denied, that the contents of para- 4, 5, 6 & 22 are

strongly denied.  The alleged dependency of parents aged about 42 &

36 years as stated in para-22 upon the deceased who was a minor as

per India majority act is beyond the scope of law and hence the same
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is denied, that the alleged vehicle was not insured with the answering

OP  at  the  relevant  time  and  as  such  the  answering  OP  deny  the

allegation strongly, that the alleged victim did not sustain any injury

and  died  in  the  alleged  accident  by  the  alleged  vehicle  No.AS-16-

C/1074 at the relevant time as alleged and therefore same is strongly

denied, that the claimant has not furnished the materials & documents

relating  to  the  alleged  accident  including  the  injury  report  etc  and

therefore the answering OP reserves the right to submit additional W.S.

in the event of detection of any fraud and suppression of facts relating

to the alleged accident.  OP prayed before the Hon’ble Court to dismiss

the claim petition with costs.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed the following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.AS-16-C/1074

(Mahindra Max) and the son of the claimant died due

to the said accident?
2 Whether the offending vehicle was duly insured with

M/s. Oriental Insurance Company Limited at the time of

accident?
3 What shall be the just and proper compensation and

by whom payable?
4 Whether the claimant is  entitled to get the relief  as

prayed for?

 DECISION AND REASONS THEREOF

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimants’ side are briefly discussed.

CW-1 claimant named Anjuma Khatun in her evidence on

affidavit had stated that she had filed this case along with her husband

Ali Husain for death of their son named Akibul Hoque @ Akidul Hoque

in a motor vehicular accident which took place on 21-08-2015 under

Bilasipara P.S. in the district of Dhubri, Assam.  She further stated in

her  evidence  on  affidavit  that  on  21-08-2015 while  her  son  named
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Akibul Hoque @ Akidul Hoque was travelling as one of the passengers

of the Mahindra Max Vehicle bearing registration No.AS-16-C/1074 from

Khoraghat towards Bakuabhangi and when the vehicle reached at PWD

Road  near  village  Alangmari  under  Bilasipara  P.S.  in  the  district  of

Dhubri, Assam at about 4:20 A.M. suddenly the said vehicle dashed

against one bridge and as a result the vehicle capsized and fell down in

the water causing death of their son and some others on the spot.  In

the said accident their daughter named Ajmira Khatun also died in the

said accident.  
She further stated in her evidence on affidavit that after

the  accident  police  from  Bilasipara  P.S.  rushed  to  the  place  of

occurrence and with the help of the local villagers and eye witnesses of

the  accident  took  the  dead  body  of  her  daughter  to  Dhubri  Civil

Hospital where necessary P.M. examination was conducted.
She  further  stated  in  her  evidence  on  affidavit  that

accident took place due to rash and negligent driving by the driver of

the  offending  Mahindra  Max  Vehicle  bearing  registration  No.AS-16-

C/1074 which was duly investigated by police and same was registered

by the police vide Bilasipara P.S. No.1123/15 U/s. 279/337/307-A IPC

and  police  after  completion  of  investigation  had  submitted  Charge

Sheet against the driver of the offending Mahindra Max Vehicle.
She further stated in her evidence on affidavit that her

deceased son was 12 years old at the time of her death who was a

very brilliant student having bright future but due to his sudden demise

all the hopes of the family are ruined.  She had incurred expenditure

amounting  to  Rs.  70,00,000/-  for  carrying  dead  body  and  burial

expenses of her son.  She claimed before the Hon’ble Court to award

compensation  amounting  to  Rs.  15,00,000/-  along  with  9% interest

from the  date  of  institution  of  this  case  till  realisation.   CW-1  had

exhibited  following  documents.   Ext-1  is  the  Accident  Information

Report in Form No.54, ext-2 to 5 is the certified copy of FIR, ext-6 & 7 is

the certified copy of Charge Sheet, ext-8 is the certified copy of Seizure

List & ext-9 is the certified copy of P.M. Report.
Learned counsel on behalf of Oriental Insurance Company

Limited  had  cross  examined  the  said  witness  and  in  her  cross
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examination she had stated that at the time of returning from marriage

ceremony at  Alengmari  under  Bilasipara  P.S.  through Mahindra  Max

Vehicle, the vehicle met with an accident due to rash and negligent

driving by the driver of the offending vehicle and the aforesaid vehicle

dashed  Alengmari  bridge  and  fell  down  nearby  canal.   She  further

stated  in  her  cross  examination  that  she  had  not  witnessed  the

accident and she got  the telephonic information about  the accident

from the uncle of the deceased named Nur Nabi.  She further stated in

her cross examination that although she got the telephonic information

about the accident but she did not visit the place of occurrence.  She

further stated in her cross examination that she had three children out

of which two had already died in the said accident.  She further stated

in  her  cross  examination  that  there  were  eight  passengers  in  the

offending vehicle  which  she came to know from her  brother  in  law

named Adam Ali.   She further  stated in her  cross examination that

before the accident deceased went to her brother’s house named Nur

Nabi at Bakuamari.  Age of the deceased at the time of accident was

12 years.  She further stated in her cross examination that deceased

was a student of class-IV of Lakhiganj High School but she had not

submitted any educational documents of her deceased son as well as

mark sheet.  She admitted in her cross examination that she cannot

able to say without any documents it cannot be assessed whether her

deceased son was a brilliant student or a ordinary student.  She further

stated  in  her  cross  examination  that  in  respect  of  the  aforesaid

accident a police case was registered and police did not record her

statement  in  the  connected  case.   She  further  stated  in  her  cross

examination that ext-6 i.e. Charge Sheet name of her daughter is not

mentioned.  She had not submitted any age proof document of her

deceased daughter.  She denied in her cross examination that her son

named  Akibul  Hoque  @ Akidul  Hoque  did  not  die  due  to  the  said

accident.  She further stated in her cross examination that she cannot

able to say whether driver of the offending vehicle had valid driving

licence at the time of accident and she cannot able to say the name of

the  owner  of  the  offending  vehicle.   She  denied  in  her  cross
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examination that she did not spent Rs. 70,000/- for burial expenses of

her daughter. 
CW-2  Shajeda  Begum in  her  evidence  on  affidavit  had

stated that she knows the claimants as well as deceased.  She further

stated in her evidence on affidavit that on 21-08-2015 while she along

with  victim  boy  and  some  others  were  passenger  in  a  passenger

Mahindra Max No.AS-16-C/1074 from Khoraghat towards Bakuabhangi

but  when the vehicle  reached on PWD Road near  village Alengmari

under Bilasipara P.S. in the district of Dhubri, Assam at about 4:20 A.M.

she noticed suddenly the vehicle dashed against one bridge and as a

result the vehicle capsized and fell down on the water causing dead of

the victim boy and some other on the spot.  In the said accident she

also sustained some injuries.  
She further stated in her evidence on affidavit that after

the accident local people as well as police personal from Bilasipara P.S.

rushed to the place of occurrence and took the dead body of the victim

to  Dhubri  Civil  Hospital  where  necessary  P.M.  examination  was

conducted.
She  further  stated  in  her  evidence  on  affidavit  that

accident took place due to rash and negligent driving of the driver of

the  offending  Mahindra  Max  Vehicle  bearing  registration  No.AS-16-

C/1074 which was duly investigated by police vide Bilasipara P.S. Case

No.1123/15  U/s.  279/337/304-A  IPC  and  police  after  completion  of

investigation  had submitted Charge  Sheet  against  the  driver  of  the

offending Mahindra Max Vehicle.  She further stated in her evidence on

affidavit that police of Bilasipara P.S. had recorded her statement as an

eye witness of the occurrence and as such her name are there in the

Charge Sheet in the witness column.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in her cross examination she had

stated that her house is situated at village Barokhash in the district of

Kokrajhar,  Assam.   Distance  between  her  house  and  place  of

occurrence is about four kilometres.  She further stated in her cross

examination that the aforesaid accident took place at 4:00 A.M. and at

the  time  of  accident  she  was  also  co-passenger  in  the  offending
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Mahindra Max Vehicle.   She further stated in her cross examination

that she had also sustained some injuries in the said accident but she

did not file any claim case in respect of the injuries sustained by her in

the said accident.  She further stated in her cross examination that

Anjuma  Khatun  is  not  related  to  her.   She  denied  in  her  cross

examination that as deceased was her co-passenger in the Mahindra

Max Vehicle which met with an accident and claimant is her relative

she came to the court to depose false evidence in this case.
Perused  the  evidence  adduced  by  both  sides  minutely.

Perused also exhibited documents  minutely.   As  per  ext-1  i.e.  Form

No.54 Report  offending vehicle bearing registration No.AS-16-C/1074

was insured with  OP No.3  Oriental  Insurance  Company Limited and

insurance policy is valid up to 27-01-2016.  As occurrence took place

on 21-08-2015, so insurance policy is valid covering the date of the

accident.  As per Form No.54 Report submitted by concerned O/C of

Bilasipara P.S. driving licence of the driver is valid covering the date of

the accident.  As the vehicle in question was insured with OP No.3 i.e.

Oriental  Insurance  Company  Limited  and  insurance  policy  is  valid

covering the date of the accident moreover driving licence of the driver

of the offending vehicle is also valid covering the date of the accident,

so insurance company is liable to pay compensation to the claimant.
As per  P.M.  Report  age of  the deceased at  the time of

accident  was  12  years.   OP  side  could  not  produce  any  rebuttal

evidence that age of the deceased was not 12 years at the time of

accident.  Claimant side had exhibited Seizure List vide ext-3.  As per

Seizure list vehicular documents of the offending vehicle is valid, like

D/L,  insurance  policy,  registration  certificate  are  valid  covering  the

date  of  the  accident,  so  insurance  company  is  liable  to  pay

compensation to the claimants.
As per  P.M.  Report  age of  the deceased at  the time of

accident was 12 years,  so as per Indian Majority Act deceased was

minor at the time of accident.  Although claimant side had mentioned

in her claim petition that deceased was a very brilliant student having

bright  future  but  in  support  of  her  claim  claimant  side  had  not
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submitted any document that actually their  son was a very brilliant

student having bright future.
As  per  Second  Schedule  of  M.V.  Act  below  15  years,

multiplier 15 will  be applicable.  As deceased died in the age of 12

years, so multiplier of 15 will be applicable in this case.  As deceased

was  a  minor  at  the  time  of  accident  although  claimant  side  had

mentioned that  deceased was a very brilliant student having bright

future but claimant side could to produce any documentary evidence

that their son actually was a brilliant student having bright future.  So, I

treat the deceased as non-earning person and income of the deceased

will be Rs. 15,000/- per annum.  So, after multiplying Rs. 15,000/- by

the  appropriate  multiplier  15,  total  compensation  comes  to  Rs.

15,000/- X 15 = Rs. 2,25,000/-.
Claimants  are  also  entitled  to  get  expenditure  under

conventional heads like loss of estate amounting to Rs. 15,000/- and

under  the  head  of  funeral  expenses  claimants  are  entitled  to  get

another Rs. 15,000/-.
Thus, in total, claimants are entitled to get Rs. 2,25,000/-

+ Rs. 15,000/- + Rs. 15,000/- = Rs. 2,55,000/- as compensation.  

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

2,55,000/-  (Rupees  Two  Lakhs  Fifty  Five  Thousand)  only  to  the

claimants  payable  by  OP  No.3,  M/s.  Oriental  Insurance  Company

Limited through an account payee cheque.  An interest at the rate of

8% per annum is allowed on the total compensation from the date of

filing of claim petition i.e. 04-06-2016.

     Given under my hand and seal of this court this 01st day of March,

2019 

Member, MACT, Dhubri.     Member,  MACT,

Dhubri.
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APPENDIX 

 MAC Case No.155/2016

Claimant’s witness : CW-1 Anjuma Khatun

  CW-2 Shajeda Begum

 Exhibits 

Ext-1 Accident  Information  Report  in  Form

No.54

Ext-2 to 5 Certified copy of F.I.R.

Ext-6 & 7 Certified copy of Charge Sheet

Ext-8 Certified copy of Seizure List

Ext-9 Certified copy of P.M. Report

   Member: MACT: Dhubri. 


