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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.267/2007

Parties:-

Khurshid Alom 
S/O: Abdul Halim
VILL & P.S: South Salmara
P.O: South Salmara
Dist: Dhubri, Assam

..Claimant

Vs.

1.Tara Saikia

S/O: Miar Uddin

VILL: Nayer Gaon

P.S: Mankachar

Dist: Dhubri, Assam

2.The New India Assurance Company Limited
Represented by Divisional Manager
Divisional Office, Bongaigaon
P.O., P.S. & Dist: Bongaigaon, Assam ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Rezaul Karim & Sri Ishkandar Azad, Advocates for the claimant

None appeared for OP No.1

Sri S.K. Das, Advocate for OP No.2

Date of argument:  07-02-2019

Date of judgment:  11-03-2019
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Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor vehicular

accident which occurred on 04-08-2006 at about 3:00 P.M. at Coaptuli

Forest Reserve near RCC Bridge.
Claimant’s case in brief  is that on 04-08-2006 at about

3:00 P.M. while claimant was travelling as a passenger from Goalpara

to Phulbari through a Bus vide registration No.AS-18-A/0905 (Mini Bus)

and said bus met with a serious road traffic accident at Coaptuli Forest

Reserve near RCC Bridge.  Claimant side further stated in his claim

petition that accident took place due to rash and negligent driving of

the driver and he sustained injury out of the use of the vehicle.
In  respect  of  the  aforesaid  accident  a  police  case  was

registered  vide  Phulbari  P.S.  Case  No.33  (8)/06  U/s.  279/337/  IPC

against the driver of the offending vehicle.  
Claimant side further stated in his claim petition that due

to the aforesaid accident he sustained fracture injury, radius multiple

injuries in different parts of body which are grievous in nature.  After

the accident he was brought to Phulbari PHC and later to Dhubri Civil

Hospital for necessary medical treatment.  In respect of the aforesaid

accident he sustained expenditure amounting to Rs. 41,000/- for his

medical treatment.
Claimant side further stated in his claim petition that due

to the aforesaid accident he had sustained malunated fracture of shaft

of right radius,  multiple injuries, head injuries which are grievous in

nature and after the accident he was treated initially at Phulbari PHC

and later at Dhubri Civil Hospital.
Claimant side further stated in his claim petition that at

the time of accident his age was 19 years and his monthly income was

Rs. 5,000/- from all sources.  Claimant side further stated in his claim

petition that at the time of accident the vehicle in question was owned

by OP No.1 and it was duly insured by OP No.2 New India Assurance

Company Limited,  Siliguri  Branch and policy  is  valid  till  28-02-2007

covering the date of the accident.   Claimant side prayed before the

Hon’ble  Court  to  award  compensation  amounting  to  Rs.  2,50,000/-
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along  with  interest  from  the  date  of  institution  of  this  case  till

realisation. 
On  receipt  of  this  claim  petition  an  MAC  Case  was

registered and summon was issued to opposite parties.  On receipt of

summon issued from this court OP No.1 owner of the offending vehicle

did not turn up, hence this case proceeded ex-parte against him.
OP No.2  insurer  of  the  offending  vehicle  had  appeared

through  this  counsel  and  filed  written  statement.   The  main

contentions  of  the  written  statement  submitted  by  OP  No.2  are  as

follows:
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, that this claim petition is hit by principle of estoppels,

waiver  and  acquiescence,  hence  it  is  liable  to  be  dismissed,  that

learned  tribunal  may  also  be  directed  to  the  OP  owner  to  cause

production of the vehicular documents like R/C, insurance certificate,

pollution certificate, route permit before this tribunal otherwise it shall

be presumed that there is statutory violation of provisions of insurance

law, that compensation as claimed in para-21 of the claim petition is

high excessive abnormal without having any material basis in the eye

of  law.   OP  prayed  before  the  Hon’ble  Court  to  dismiss  the  claim

petition with costs. 
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-18-A/0905 and

claimant sustained injuries due to the said accident?
2 Whether the offending vehicle was insured with M/s.

New India Assurance Co. Ltd at the time of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

 In this case claimant side had examined two witnesses.

OP side did not adduce any evidence.  Heard argument on behalf of

both sides.
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DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimant side are briefly discussed.

CW-1 Khurshed Alom Islam claimant  in his evidence on

affidavit  had  stated  that  he  is  the  claimant  of  this  case  and  well

conversion  with  the  facts  of  this  case.   He  further  stated  in  his

evidence on affidavit that  on 04-08-2006 at about 3:00 P.M. he was

travelling as a passenger from Goalpara to Phulbari through a Bus vide

registration  No.AS-18-A/0905  (Mini  Bus)  and  said  bus  met  with  a

serious  road  traffic  accident  at  Coaptuli  Forest  Reserve  near  RCC

Bridge.  He further stated in his evidence on affidavit that accident

took  place  due  to  rash  and  negligent  driving  by  the  driver  of  the

offending vehicle.
He  further  stated  in  his  evidence  on  affidavit  that  in

respect  of  the aforesaid  accident  a police  case was  registered vide

Phulbari P.S. Case No.33 (8)/06 U/s. 279/337/ IPC against the driver of

the offending vehicle.  
He further stated in his evidence on affidavit  that as a

result of the said accident he had sustained malunated fracture of shaft

of right radius,  multiple injuries, head injuries which are grievous in

nature.
He further stated in his evidence on affidavit that he had

incurred  expenditure  amounting  to  Rs.  25,000/-  for  his  medical

treatment and for special diet.  
He further stated in his evidence on affidavit that at the

time of accident his age was 19 years and his monthly income was Rs.

5,000/- from all sources.  He further stated in evidence on affidavit that

at the time of accident the vehicle in question was owned by OP No.1

and it was duly insured by OP No.2 i.e. New India Assurance Company

Limited, Siliguri Branch and policy was valid upto 28-02-2007 covering

the date of the accident.  He further stated in his evidence on affidavit

that he had exhibited following documents.  Ext-1 is the Police Report,

ext-2 is the Medical Prescription of Dhubri Civil Hospital, ext-3 is the
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Medical Certificate of Dr Kasir Ali Ahmed, ext-4 is the X-Ray Plate, ext-

4(1) is the X-Ray Report, ext-4(2) is the Money Receipt of Amar X-Ray

Centre,  ext-5  is  the  Cash  Memo,  ext-5(1)  is  the  Cash  Memo  of

Physiotherapy.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he was a passenger of the offending vehicle.  He further

stated in his cross examination that there were around 40 passengers

inside the bus at the relevant point of time.  He further stated in his

cross  examination  that  he  does  not  know  what  was  the  seating

capacity  of  the  said  Mini  Bus.   He  further  admitted  in  his  cross

examination that he had not seen the permit of the offending Bus and

also not seen the driving licence of the driver.  He further stated in his

cross examination that driver of the offending bus is not related to him.

He further admitted in his cross examination that he has not issued

any ticket to travel in the said passenger bus.  He further stated in his

cross  examination  that  he  does  not  know  whether  the  police  had

arrived  at  the  place  of  occurrence.   He  further  stated  in  his  cross

examination that he had not seen the police to come to the place of

occurrence.  He further stated in his cross examination that he had

been taken to Phulbari PHC by Rashidul.  He further stated in his cross

examination that accident had taken place in front of Forest Gate, the

place is situated in Meghalaya State.  He further admitted in his cross

examination that he is a resident of South Salmara.  He denied in his

cross  examination  that  the  accident  did  not  take  place  due  to

negligence of the offending passenger bus.  He further denied in his

cross examination that accident had been caused due to overloading.

He denied in his cross examination that his claim in his deposition on

affidavit about having spent Rs. 25,000/- on his medical treatment is

not true.  He further stated in his cross examination that he had not

furnished any certificate in proof of his age in the case.  He denied in

his cross examination that documents exhibited by him in his evidence

are all afterthought.  He denied in his cross examination that he is not

entitled to claim any compensation from the insurance company.
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CW-2 Rasidul Islam in his evidence on affidavit had stated

that on 04-08-2006 at about 3:00 P.M. the vehicle bearing registration

No.AS-18-A/0905 (Mini Bus) met with a serious road traffic accident at

Coaptuli  Forest  Reserve  near  RCC Bridge.   He  further  stated  in  his

evidence  on  affidavit  that  accident  took  place  due  to  rash  and

negligent  driving  by  the  driver  of  the  offending  vehicle  and  the

claimant sustained injury due to the said accident.  That the accident

took  place  due  to  rash  and  negligent  driving  by  the  driver  of  the

offending  vehicle  and  as  a  result  of  the  said  accident  claimant

sustained multiple grievous injuries.  He further stated in his evidence

on affidavit that claimant named Khurshed Alom sustained injury all

over the body.  He further stated in his evidence on affidavit that in

respect  of  the  aforesaid  accident  a  police  case  was  registered  in

Phulbari P.S.  He further stated in his evidence on affidavit that at the

time  of  accident  offending  bus  was  coming  from  Goalpara  to

Mankachar.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated  that  alleged  occurrence  had  taken  place  at  Coaptuli  and

Coaptuli is a Forest Reserve that falls within the Fulbari P.S.  He further

stated in his cross examination that at  the time of  incident he was

present  at  the  place  of  occurrence.   He  further  stated  in  his  cross

examination that injured Khurshed Alom is not related to him in any

way.  He denied in his cross examination that his claim in his evidence

with regard to his presence at the relevant point of time is not true.  He

further stated in his cross examination that he did not see MVI Report

or Police Report for that matter.  The offending vehicle was driven at a

high speed.   He denied in  his  cross  examination  that  driver  of  the

offending vehicle did not drive the vehicle in a negligent manner.  He

further stated in his cross examination that he had not mentioned in

his examination in chief about the nature of injuries sustained by the

claimant.  He denied in his cross examination that since he was not

present at the place of occurrence at the relevant point of time, he is

not able to say about the nature of injuries before the court.



7

In this case OP insurance company did not adduce any

evidence.  Heard argument on behalf of both sides.
Learned counsel  on behalf  of  claimant  in  course of  his

argument had submitted that claimant side through their evidence had

exhibited Form No.54 Report  vide ext-1.  As per Form No.54 Report

owner of the offending vehicle is Tara Saikia i.e. OP No.1 and insurer of

the offending vehicle is  OP No.2 i.e.  New India Assurance Company

Limited  and insurance  policy  is  also  valid  covering  the  date  of  the

accident.  So, insurance company is liable to pay compensation to the

claimant.
In the instant case claimant side had submitted OPD Slip

of Dhubri Civil Hospital vide ext-2, X-Ray Report vide ext-4(1), X-Ray

Plate vide ext-4, Medical Certificate issued by Dr Kachir Ali Ahmed vide

ext-3.   As  per  ext-2  i.e.  OPD Slip  of  Dhubri  Civil  Hospital  claimant

named Khurshed Alom was treated at Dhubri Civil Hospital on 02-09-

2006 as an outdoor patient.  Ext-4(1) i.e. X-Ray Report dated 22-08-

2006 reveals old healed fracture of both legs.  As per ext-3 i.e. Medical

Certificate issued by Dr Kachir Ali  Ahmed claimant named Khurshed

Alom had sustained fracture of right radius and ulna.
So,  from  the  above  mentioned  exhibits  submitted  by

claimant in this case it  is very clear that claimant named Khurshed

Alom had sustained fracture injury.  So, after considering entire aspects

and considering the evidence on record I am opinion that claimant is

entitled  to  get  compensation  under  the  aforesaid  heads.   Pain  and

sufferings  amounting  to  Rs.  5,000/-.   Regarding  medical  treatment

claimant  side had submitted  money receipts  and cash memos vide

ext4(2) and 5 amounting to Rs. 5,732/- to which claimant is entitled to

get under the head of medical expenses.

Thus, in total, the claimant is entitled to get Rs. 5,000/- +

Rs. 5,732/- = Rs. 10,732/- as compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

10,732/-(Rupees Ten Thousand Seven Hundred Thirty Two) only to the
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claimant  payable  by  OP  No.2  M/s.  New  India  Assurance  Company

Limited through an account payee cheque.  An interest at the rate of

6% per annum is allowed on the total compensation from the date of

filing of claim petition i.e. 30-06-2007 till realisation.

      Given under my hand and seal of this court this 11 th day of March,

2019

Member, MACT, Dhubri.        Member,  MACT,

Dhubri.

APPENDIX 

 MAC Case No.267/2007

Claimant’s witness : CW-1 Khurshed Alom

  CW-2 Rashidul Islam

 Exhibits 

Ext-1 Police Report

Ext-2 Medical Prescription

Ext-3 Medical Certificate

Ext-4 X-Ray Plate

Ext-4(1) X-Ray Report

Ext-4(2) Money Receipt

Ext-5 Money Receipt

Member: MACT: Dhubri. 


