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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present:  Smti D.Boro, A.J.S 

               Civil Judge, Dhubri 

 

Title Appeal No. 08/2016 

   3rd day of May, 2019 

 

      Gauripur Truck Drivers’ Union, Gauripur  .............   Appellants. 

-Versus- 

 Mansingh Yadav and another    ............. Respondents. 

  This appeal coming on this day (or having been heard on) 26-03-2019, 03-05-2019. 

In the presence of: 

Mr. J. Talukdar  ............................  Ld. Advocate for Appellants. 

Mr. A. Hoque  ............................     Ld. Advocates for Respondents. 

And having stood for consideration to this day, the court delivered the following 

judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellants/plaintiffs on being aggrieved 

and dissatisfied with the judgment and decree dated 04-01-2016 passed in 

connection with T.S. No. 355/2010 by learned Munsiff No.1, Dhubri, whereby 

learned Trial Court dismissed the suit on contest with cost and decreed the 

counter-claim. 
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2. Upon admission of the appeal for hearing, notices were issued to the respondents 

and original case record of T.S. No. 355/2010 was called for and received and the 

defendants/respondents have appeared and contested the appeal.  

3. The appellants/plaintiffs preferred this appeal on the following grounds :- 

1) The Ld. Trial Court has erred in law and facts and wrongly dismissed the suit. 

2) The Ld. Trial Court misconceived the evidence and materials on record and 

passed the judgment without applying the judicial mind. 

3) Simple perusal of the evidences and materials available on record shows that 

the suit land has been illegally dismissed by misrepresentation and 

misinterpretation of law and facts which is liable to be set aside. 

4. I find it necessary to give brief description of the plaintiffs' case.  

5. The plaintiff has filed this suit for specific performance of contract, cancellation of 

deed and permanent injunction. The plaintiff No.1 and 2 being the President and 

Secretary of the Gauripur Truck Drivers and Labour Union are looking after the 

development and welfare of said Union. The defendant No.1 was the lawful owner 

of the land measuring 8 
1

2
 lecha covered by Patta No.345(O)/ 547(N), Dag 

No.
532/534

1132
 (old)/1041(N) at Ward No.4 Gauripur Town with old tin roof house 

standing in schedule ‘A’ land. The defendant No.1 proposed to sale the land 

measuring 800 sq.ft. and the old tin house standing in schedule ‘B’ land out of 

schedule ‘A’ land by fixing a consideration amount of Rs.1,15,000/- for land of 8 
1

2
 

lecha and house standing thereon is Rs.75,000/- to the plaintiffs. Accordingly 

plaintiff No.1 agreed to purchase the ‘B’ schedule land and house. Thereafter on 

18-10-01 the defendant No.1 by executing Baina Patra in favour of plaintiff No.1 

took sum Rs.75,000/- as advance from defendant No.1 and gave delivery of 

possession on the date of execution of Baina Patra and the defendant No.1 

promised to execute a Regd. Sale deed in favour of the plaintiff No.1. The 
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defendant No.1 though received full consideration amount of Rs.75000- for the B 

schedule land and house from the plaintiff No.1 but did not execute registered sale 

deed inspite of repeated request made by the plaintiffs rather the defendant No.1 

was making conspiracy with other person and again started demanding some 

amount for the said B schedule land. Otherwise the defendant No.1 will not 

execute regd. Sale deed in respect of the B schedule land and house. The plaintiff 

No.1 paid total amount of Rs.1,09,000/- in spite of actual sale value of Rs.75,000/- 

for B schedule land in several installments to the  defendant No.1. Since 18-10-01 

the plaintiffs have occupied and are enjoying the suit land peacefully. The plaintiffs 

performed his part of contract for getting registration of the land but the 

defendant No.1 on being influenced by the defendant No.2 did not perform his 

obligation to execute the registered sale deed in favour of the plaintiffs. The 

plaintiffs requested the defendant No.1 several times to execute registered sale 

deed in respect of the B schedule land and house in favour of the plaintiffs but did 

not do so. On 31/07/10 the defendants tried to enter into the suit land and house 

in Schedule B and said that the land was sold defendant No.1 to defendant No.2. 

Thereafter plaintiffs enquired into the matter in the Sub-Registrar Office, Dhubri 

and found that the defendant No.1 illegally and deceitfully executed a Regd. Sale 

deed No.1003 dtd.30/07/10 in favour of the defendant No.2 in respect of 12 
1

2
  L 

of land which include 4 Lecha of plaintiffs’ B schedule land. The plaintiff No.2 filed 

a criminal case as Gauripur P.S. Case No.301/10 u/s 420/406 IPC against the 

defendant No.1 for misappropriation of money of Gauripur Truck Drivers and 

Labour Union. Hence this suit.  

6. The defendants have filed written statement with counter-claim and contended 

that the suit is not maintainable; barred by law of limitation; suit is bad for non-

joinder of necessary parties; there is no cause of action for the suit. The defendant 
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No.1 neither executed any Bainapatra on 18-10-01 nor he was paid any amount as 

advance. The two storied wooden C.I.Sheet house over the B schedule land was 

put into possession of the then President and Secretary of the said Union on 18-9-

01 by executing a Bainapatra. The said Bainapatra was executed for sale of the A 

schedule land with the suit house by fixing its price at 1,45,000/- and out of said 

fixed price an amount of Rs.80,000/- was paid to the defendant No.1 on 

18/09/2001. It was stipulated in the said Baina patra that the defendant No.1 

would execute Regd. Sale deed on payment of the remaining amount of 

Rs.65,000/- to him by the plaintiffs’ Association, on issue of NOC by the Deputy 

Commissioner, Dhubri. The other stories of the plaint is absolutely false and 

concocted. The defendant No.1 has been requesting the plaintiffs since January 

2005 to quit and vacate the suit house but they are paying no heed. The 

defendant no.1 has rightly and legally executed the sale deed No.1003 dated 30-

07-10 in favour of the defendant No.2. Hence the defendants have prayed for 

dismissal of the suit with cost and for khas possession of the suit land. 

7. The learned Trial Court has framed the following issues : 

1) Whether the suit is maintainable? 

2) Is there any cause of action for the suit? 

3) Whether the suit is barred under the law of limitation? 

4) Whether the suit is bad for non-joinder of necessary party? 

5) Whether the plaintiff is entitled to get a decree of specific performance of 

contract against defendant No.1?  

6) Whether the registered sale deed No.1003 dated 30-07-10 executed by 

defendant No.1 in favour of the defendant No.2 is null, void and illegal and 

whether the same is liable to be cancelled? 

7) Whether the plaintiff is entitled to a decree as prayed for? 
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ISSUES ON COUNER-CLAIM 

1) Whether the counter-claim is maintainable in law and facts? 

2) Whether there is a cause of action for the counter-claim? 

3) Whether the counter-claim is under-valued? 

4) Whether the counter-claimants have right, title and interest over the suit land? 

5) Whether the counter-claimants are entitled to get khas possession of schedule 

‘B’ land by evicting the plaintiffs from thereon? 

6) To what other relief (s), the parties are entitled? 

8. Points for determination: 

(1) Whether the plaintiffs/appellants had been able to prove about the sale 

agreement dtd.18/10/01 executed by the defendant No.1?  

(2) Whether the defendant No.1 had been able to prove that the plaintiffs have 

not performed their part of the contract/agreement? 

(3) Whether the Ld. Trial Court erred in reaching the findings? 

9. Discussions, Reasons and Decision: 

10. Point No.1, 2 & 3: 

As per the plaint, the date of the sale agreement was 18/10/01 for sale of B 

schedule and the price fixed was Rs.75,000/- (Rupees seventy five thousand) only; 

out of which Rs.75,000/-(Rupees seventy five thousand) only was received by the 

defendant No.1. But as the defendant No.1 wanted more money the plaintiffs paid 

more money and the defendant No.1 took total Rs.1,09,000/-(Rupees one lakh 

nine thousand) only from the plaintiffs.  

11. The defendants said in their written statement that sale agreement was executed 

for sale of A schedule and with suit house fixing price at Rs.1,45,000/-(Rupees one 

lakh forty five thousand) only and out of the said fixed price Rs. 80,000(Rupees 

eighty thousand) only was paid to the defendant No.1 on 18/09/2001. It was 
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stipulated in the said sale agreement that the defendant No.1 would execute 

registered sale deed on payment of the remaining amount of Rs.65,000/-(Rupees 

sixty five thousand) only to him by the plaintiff Association on issue of NOC by the 

Deputy Commissioner, Dhubri. 

12. The plaintiffs’ side exhibited the copy of resolution of the plaintiff Association as 

Ext.1 which shows that the plaintiff Association authorized the plaintiff No.1 and 2 

to sue for the land. The defendant No.1 denied that no sale agreement was made 

with the plaintiff No.1 & 2 because they are the self-styled Secretary and President 

of the plaintiff Association. The plaintiff Association is a registered body which is 

seen from Ext.2 and the resolution shows that the plaintiff No.1 and 2 are duly 

authorized Secretary and President of the plaintiff Association. As the plaintiff 

Association is a registered body, the sale agreement does not mean personally 

between the defendant No.1 and any X and Y; it was between the plaintiff 

Association and the defendant No.1. Hence, the stand of the defendant No.1 that 

he did not make sale agreement with the plaintiff No.1 and 2 has no stand.  

13. The plaintiff’s side could not exhibit the sale agreement but has said that the sale 

agreement was seized in the police case filed by the plaintiff against the defendant 

No.1. The plaintiff’s side has exhibited the copy of seizure list of Gauripur PS Case 

No.301/10 u/s.420/406 IPC as Ext.8 and has examined the official witness (PW4) 

to prove the said seizure list who deposed that the seized documents were not in 

the case record. Ext.8 shows that three nos. of documents were seized in that 

case viz. (1) one sale agreement written on one white paper between 

President/Secretary of Gauripur Truck Driver and Labour Union and Mansing 

Yadab containing signature of Mansing Yadab on two nos. of revenue stamp 

bearing date 18/10/2001 and the taking of Rs.75,000/-(Rupees seventy five 
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thousand) only by Mansing Yadab from the said Union for land is written in the 

said agreement; 

(2) One five rupee non-judicial stamp paper where it is written that Rs.10,000/-

(Rupees ten thousand) only was taken on 09/10/2002; Rs.10,000/-(Rupees ten 

thousand) only was taken on 28/09/2004 and Rs.8,000/-(Rupees eight thousand) 

only was taken on 06/03/2005 i.e. total Rs.28,000/-(Rupees twenty eight 

thousand) only was received by Mansingh Yadav. Scribe is Musharaf Hussain. 

(3) One sheet where Mansingh Yadav has received Rs.6000/- (Rupees six 

thousand) only from the said Union signing over revenue stamp in presence of 

witness.  

14. It is clear that the plaintiff’s side could not produce the sale agreement dtd. 

18/10/2001 in the Court. The defendants on the other hand exhibited one 

unregistered sale agreement bearing signature of the defendant No.1 as Ext.A 

written on ten rupee non-judicial stamp paper and two nos. of demi paper. There 

are two parties in Ext.A. One is the Gauripur truck driver Association and the other 

is Mansingh Yadav but there is signature of only one party i.e. Mansingh Yadav 

and there is no signature of the plaintiff Union in Ext.A. The scribe of Ext.A is 

Abdur Rashid.  

15. Now the question is, how there can be two sale agreements? Obviously one sale 

agreement is manufactured and one sale agreement is genuine. As the plaintiff 

could not produce the sale agreement seized by the police in Gauripur PS Case 

No.301/10 that does not mean that there is no sale agreement dtd. 18/10/2001 as 

claimed by the plaintiffs. The defendant No.1 admitted of executing sale 

agreement with the plaintiff Association but the defendant No.1 alleges that the 

date of sale agreement is different, the agreement was for A schedule land not for 

B schedule land and the fixed consideration is different and had denied of 
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receiving any money except Rs.80,000/- (Rupees eighty thousand) only from the. 

The allegation of the defendant No.1 is that the plaintiff Association had not 

performed their part of contract for which he sold out the suit land to defendant 

No.2.  

16. Seizure list Ext.8 shows that Mansingh Yadav took Rs.34,000/- (Rupees thirty four 

thousand) only from the plaintiff Association. The defendant No.1 already admitted 

that he took Rs.80,000/- (Rupees eighty thousand) only on the day of executing 

sale agreement. So, it can be seen that the defendant No.1 had taken total Rs. 

1,14,000/- Rupees one lakh fourteen thousand) only. The defendants’ side had not 

said that sale permission was obtained from the Deputy Commissioner, Dhubri and 

thereafter the plaintiff Association had not paid the balance amount of the 

consideration. In fact no sale permission had been exhibited by either side in this 

suit. Though the plaintiffs’ side could not produce the sale agreement dated 

18/10/2001 and the other money receipts seized in Gauripur PS Case No. 301/10; 

but the seizure list Ext.8 shows that there was monetary transaction after 

execution of sale agreement and defendant No.1 had received money from the 

plaintiff Association after execution of sale agreement.  

17. The plaintiffs say that the date of execution of sale agreement is 18/10/2001 and 

the defendants say that the date of execution of sale agreement is 18/09/2001. 

From careful examination of Ext.A, it can be seen that the ten rupee non-judicial 

stamp paper was purchased on 29/09/2001 over which the sale agreement dated 

18/09/2001 is written. It is crystal clear that Exhibit A is prepared subsequently. 

So, I find that Ext.A is a manufactured document, a fake document not to be 

relied on. Hence, I find that the defendants could not prove that the sale 

agreement was executed on 29/09/01 and Ext.A is the genuine sale agreement.  
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18. The defendant No.1 has not returned the admitted amount of Rs. 80,000/-(Rupees 

eighty thousand) only which he admits to have received on the date of execution 

of sale agreement and it is understandable that the defendant No.1 executed sale 

deed in favour of defendant No.2 without returning that amount to the plaintiff. 

Had the parties i.e. plaintiff Union and defendant No.1 obtained necessary sale 

permission from the concerned authority and thereafter the defendant No.1 had 

sold the S/L to the defendant No.2; then we could have thought that the 

defendant No.1 had sold out the land to defendant No.2 due to non-getting of 

balance amount, if any from the plaintiff Union. I find that the defendant No.1 

could not prove that Ext.A is the sale agreement executed between the defendant 

No.1 and plaintiff Association/Union.  The defendant No.1 could not prove that the 

plaintiff Union had not performed their part of the contract. The defendant No.1 

said that he executed sale agreement for A schedule; but the plaintiffs say that the 

sale agreement was made for B schedule. The area of Schedule B is less than 

Schedule A. Hence, on the basis of claim of the plaintiffs, I consider it justified to 

hold that defendant No.1 is bound to execute registered sale deed in favour of the 

plaintiff association in respect of Schedule B of the plaint. Sale deed No. 1003 

dtd.30/07/2010 is illegally executed by defendant No.1 in favour of defendant 

No.2 and is null and void and is liable to be cancelled.  

Schedule B: Suit land measuring 800(eight hundred) sq.ft. out of 8 
1

2
 L (eight & 

half lecha) equivalent to 1224(one thousand two hundred twenty four) sq.ft. as 

shown in A schedule, Dag No.532/534/1132(O), 1041(N), Patta No.345(O), 547(N) 

Ward No.4, Gauripur Pt-IV, Gauripur Town which is bounded by— 

North—Srichand Rabidas,   South—Srilochan Rabidas 

East—N.H. Way,          West—Land of defendant No.1 and Tulsi Rabidas. 
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19. In view of the above finding, the title appeal is allowed on contest with cost. The 

impugned judgment and decree dated 04/01/2016 passed in connection with T.S. 

No. 355/2010 by learned Munsiff No.1, Dhubri is hereby set aside.  

20. The plaintiffs’ suit is decreed and counter-claim is dismissed. The defendant No.1 

is bound to execute sale deed in favour of the plaintiff Union/Association in respect 

of B schedule mentioned in the plaint. The plaintiff need not pay any further 

amount to the defendant No.1. The sale deed No.1003 dtd.30/07/10 is declared as 

illegal, in-operative in law and is liable to be cancelled. Issue precept for 

cancellation of the same. The defendant No.1 is directed to execute sale deed in 

favour of the plaintiff Union/Association within three months from today after 

obtaining necessary sale permission from the concerned authority.  

21. Prepare decree accordingly. 

22. Send back LCR along with a copy of judgement. 

23. Given under my hand and seal of this Court this 3rd day of May 2019. 

Typed by me – 

 

D. Boro        D. Boro 

 Civil Judge, Dhubri                    Civil Judge, Dhubri 

 


