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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE::: DHUBRI. 
 G.R. Case No. 3174 of 2013, U/S 363/34 of I.P.C. 

 
State 
-Vs.- 

                                   1. Abdul Hai; 
2. Sahjahan Mollah; 

                                        3. Anjad Ali; 
4. Sahidur Rahman; 

                                        5. Sahanur Ali; 
6. Soyfar Ali Mollah.….Accused Persons. 

 
Present:      Sri R. Bhattacharjee, A.J.S. 

               Chief Judicial Magistrate,  
                             Dhubri. 

 
Advocates appeared: 
 
Mr. B. Agarwala, Learned Additional Public Prosecutor.......for the State. 
 
Mr. M.H. Mondol, Learned Advocate……………………….for the Defence.  
 
 
                                 
Date of Evidence                 : - 23.05.2018, 18.06.2018, 02.07.2018, 
                                            16.07.2018, 24.07.2018, 20.09.2018, 
                                            10.01.2019          
Date of Statement Defence : - 22.02.2019; 
Date of Argument  : - 26.04.2019, 30.03.2019, 06.05.2019; 
Date of Judgment     : - 20.05.2019.  
 

 
J U D G M E N T 

 
 
 

1.                             Prosecution’s case, in brief, is that on 

20.04.2013, the informant Jalaluddin lodged an F.I.R. with Dhubri Police 

Station, stating, inter alia, that on 19.04.2013, at about 11:00 A.M., 

Mohibul Hoque attended Ashokastami Mela at Dhubri but failed to return 
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to his home thereby elaborating description, age and particulars in detail 

of said Mohibul Hoque.  

2.                              In the backdrop of above, Dhubri Police 

Station Case No. 801 of 2013, dated 20.04.2013, U/S 363-A I.P.C. 

was registered.  

3.     On completion of investigation, the 

Investigating Officer has laid down Charge Sheet U/S 363-A/34 of 

I.P.C., against the present accused persons. 

4.                            The attendance of accused persons was 

procured. Necessary copies were furnished. Hearing Learned Counsel for 

both the sides and perusing and considering available materials, my 

Learned Predecessor framed Charge U/S 363/34 I.P.C. against the 

accused persons. The contents of above Charge U/S 363/34 I.P.C. were 

also read over and explained to the accused persons to whom they 

pleaded not guilty and claimed to stand trial.  

5.          During trial, the Prosecution side examined 

nine witnesses in support of its case and exhibited documents.  

6.                                   Accused persons were examined U/S 313 

Cr.P.C. Defence declined to adduce evidence. 

7.                                  Heard arguments of Learned Counsel for both 

the sides and also perused and considered available materials. 

 

8. POINT FOR DETERMINATION: 

 

i)                           Whether on 19.04.2013, at about 2:00 P.M., the 

accused persons, in furtherance of their common intention, kidnapped 

Mohibul Hoque, aged about 15 years, male, from the lawful guardianship 

of the informant, from Astamichar Dhubri Mela and thereby committed an 

offence punishable U/S 363/34 I.P.C.? 
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                   9. DECISION AND THE REASONS THEREOF: 

 

a)    It is the settled principle of law that to constitute 

an offence U/S 363 of the Indian Penal Code the following essential 

ingredients are required:  

                            i)   The accused took away or enticed a minor 

below 16 if male, or below 18 if female; 

                            ii)   The kidnap was in the keeping of a lawful 

guardian; 

                            iii)     Accused took away or enticed the victim 

from such keeping of the lawful guardian; 

                            iv)      Accused did so without the consent of the 

lawful guardian; 

b)                           In this context we may also note that "Kidnapping 

from lawful guardianship" has been defined U/S 361 of the Indian 

Penal Code. The provision when extracted reads as under:- "Whoever 

takes or entices any minor under *[sixteen] years of age if a 

male, or under **[eighteen] years of age if a female, or any 

person of unsound mind, out of the keeping of the lawful 

guardian of such minor or person of unsound mind, without the 

consent of such guardian, is said to kidnap such minor or person 

from lawful guardianship. 

                              Explanation: - The words "lawful guardian" in 

this section include any person lawfully entrusted with the care 

or custody of such minor or other person.  

                                Exception: - This section does not extend to 

the act of any person who in good faith believes himself to be the 

father of an illegitimate child, or who in good faith believes 

himself to be entitled to the lawful custody of such child, unless 

such act is committed for an immoral or unlawful purpose. 
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c)        It is also the settled position of law that 

for constituting the offence U/S 34 of Indian Penal Code, following 

essential ingredients need to be established; 

    i)            Common intention to commit an 

offence; 

    ii)     Participation in commission of the 

offence.        

d)                           Now, I intend to delve in to the materials on case 

record so as to examine whether the afore-cited ingredients are attracted 

in the present case. 

e)                               As P.W.1, Tayab Khan, in his evidence stated 

about Police seizing one Mobile Phone from accused Masadur Rahman 

vide Ext-1; Seizure List, wherein, he put his signature as Ext-1(1).  

d)                          As P.W.2, Joynal Abaddin and P.W.3, Khairul Hoque, 

almost identically deposed that the informant is not known to them but 

they know the accused persons of this case even though they are not 

aware of anything relating to this Case.  

e)     P.W.4, Jallaluddin, the informant in his evidence, 

inter-alia, deposed that he is acquainted with accused persons Sahidur, 

Masadur, Abdul Hai, Sahajahan Mollah and Amzad Ali. According to 

P.W.4., on 19.04.2013, at about 11:00 A.M., his grandson Mohibul Hoque 

went to Astamir Mela Dhubri along with Masadur and thereafter he 

become traceless. P.W.1, further, deposed that on 20.04.2013, at about 

7:00 A.M., father of Mohibul, Abdul Hai received a Phone call from the 

Mobile number 882203411 demanding Rs. 50,00,000/- and it was 

informed that on payment of said amount, Mohibul will be released for 

which he has lodged the F.I.R., marked as Ext-2 in the instant case.  

f)           P.W.5, Mohibul Hoque, the victim, in his 

evidence, inter-alia, stated that on 19.04.2013 he has went to Astamir 

Mela with accused person Masadur and at 4:00 P.M., as asked by Masadur 

he proceeded with Masadur to Botertal and met accused person Sahanur. 

According to P.W.5, as requested by accused Masadur and Sahanur he 
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accompanied them and met accused Sahajahan on the road and also met 

accused Abdul Hai on the way as they were then proceeding towards the 

house of accused Sahajahan. P.W.5, furthermore, testified that then they 

set down in an unknown place for taking rest when accused person Soyfur 

approached and sit with him thereby informing him about kidnapping him 

and accused Masadur showing a Pistol. P.W.5, again testified that 

Masadur raised hue and cry but the accused persons have tied his hands 

and eyes along with Masadur and shifted them in two different places, 

thereby releasing Masadur after some time. P.W.5, furthermore, testified 

that the accused persons have shifted him by a boat by crossing the river 

to an unknown house which he can recognize as Vasanirchar by looking at 

poster of Panchayat election. P.W.5, furthermore, deposed that accused 

persons have confined him for about a week and in the meanwhile, the 

accused Soyfur called his father by Telephone and instructed him to talk 

with his father as per his dictations. P.W.5, again deposed that after a 

week, accused persons have shifted him to the house of co-accused 

Amzad Ali where he has been kept for about 2/3 days then again shifting 

him from Mantrirchar to house of Sahajahan’s sister to Gachpara. P.W.5, 

also, deposed that accused persons asked him to call his father from there 

and demanded money from his father. P.W.5, again, mentioned that the 

accused persons, in the meanwhile, shifted him to one place to another 

and lastly they released him informing about payment of money to them 

by his father. P.W.5, furthermore, deposed about testifying before Court 

U/S 164 Cr.P.C. vide Ext-3. 

g)    In his statement U/S 164 Cr.P.C., Mohibul Hoque 

reiterated the above version of kidnapping by the accused persons. 

h)    P.W.6, Nur jamal Seikh, in his evidence, inter-alia, 

stated that he heard about kidnapping of Mohibul Hoque from Dhubri 

Astamir Mela.  

i)    P.W.7, Anowar Hussain, in his evidence stated 

that on 19.04.2013, after Friday prayer, Mohibul accompanied with 

Masadur went to Astamir Mela Dhurbi and subsequently become traceless 
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and in-spite of calling him through Mobile Phone, he has not given any 

response. According to P.W.7, on the same day, at about 7 P.M., the 

father of Mohibul received a Phone call from Mobile No. 9508076241 and 

on 11 P.M., again received another call, whereby the caller made a 

demand for payment of Rs. 50,000,00/- for release of Mohibul Hoque 

when they become aware that Mohibul was kidnapped and F.I.R. was 

lodged. P.W.7 has also deposed that after seventeen days of the incident, 

father of Mohibul paid Rs. 5,00,000/- to the accused persons Soibur, 

Sahinur and Sahidur and after two days of such payment, accused persons 

released Mohibul from their custody. 

j)                           P.W.8, Sub Inspector, Biswajit Bhadra, in his 

evidence, inter-alia, deposed that on the basis of F.I.R. lodged by Jalal 

Uddin, he has conducted investigation, apprehended accused persons and 

on his transfer, handed over Case Diary to Officer-in-Charge, Dhubri Police 

Station. 

k)                                  P.W.9, Sub Inspector, Jayanta Kumar Das, in 

his evidence stated about laying down Charge Sheet U/S 363A/34 

I.P.C. against the present accused persons of this case.  

l)                                Defence has declined to cross-examine P.W.1, 

P.W.2, P.W.3 and P.W.9, whereas; the P.W.4, P.W.5, P.W.6, P.W.7 

and P.W.8 were subjected to cross-examination. 

m)                               Now, upon the materials on case record, it 

appears that P.W.5, Mohibul Hoque, the alleged victim is the prime 

witness of this case as there is no other eye witness. Though in his 

testimony as afore-cited, it may be notable that he has identified the 

present accused persons as being the authors of the alleged offence 

charged with in this case by following up his statement recorded by the 

Learned Judicial Magistrate, U/S 164 Cr.P.C., marked as Ext-3 by the 

Prosecution, but the case takes an interesting turn when one attempt to 

magnify the cross-examination portion of said P.W.5, which he was 

subjected by the defence in detail. 
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n)                                     Upon perusal thereof, it surfaces that P.W.5 

has made some remarks therein regarding what he has said in his 

statement U/S 161 Cr.P.C.  

o)                                    Thus, it is observed that P.W.5 has stated 

about mentioning in the statement U/S 161 Cr.P.C. that “after coming 

out from Mela I was going towards BOC by walking and in front of BOC, 

one four wheeler vehicle came and parked before me and two persons get 

down from vehicle…” along with he has also stated before Police that “my 

eyes were tighten with cloths and those persons took me to an unknown 

place and they further snatched away my Mobile Phone and they further 

kept in a dark room”. 

p)                                     P.W.5, further, in his cross examination 

stated that “ it is a fact that I stated before the Police that I have not seen 

any person as my eyes were tighten up and I could not recognise the 

places where I was  kept.”   

q)                                Proceeding furthermore, it is noticed that 

Defence, during cross-examination of P.W.5, again elicited that Police 

recorded his statement U/S 161 Cr.P.C. twice. Record further highlights 

that the statement of P.W.5, the alleged victim, U/S 161 Cr.P.C. was 

recorded on 09.05.2013 and again on 26.5.2013 by the Police during 

investigation stage and record also surfaces that in the statement U/S 

161 Cr.P.C. recorded on 09.05.2013, P.W.5 has stated about failing to 

recognise the kidnappers.   

r)                                In the statement U/S 161 Cr.P.C., recorded on 

26.5.2013, wherein lots of improvements were made, thereby bringing in 

the present accused persons in the picture, it is also notable that P.W.5 

added that out of fear of his own and life of his father, he had concealed 

many facts. 

s)                                  If that be so, then naturally a pertinent question 

sprung up, why on his statement recorded U/S 164 Cr.P.C. after one day 

of such second statement recorded U/S 161 Cr.P.C. on 26.5.2013, i.e., 

on 27.05.2013, marked as Ext-3, as we have already noted in foregoing 
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paragraph, not even any whisper of such fearful spell undergone by him 

was uttered.  

t)                                     Therefore, this aspect considerably weaken 

the case of Prosecution as now the afore-cited facts and circumstances 

thrown open a  reasonable probability, which the defence by suggestions 

tried to indicate with all enthusiasm, that the original position of not 

identifying the alleged perpetrator of kidnapping was changed and given 

shape and molded during passage of time in to the present silhouette 

whereby the accused persons were subsequently suitably arrayed in this 

case as an afterthought.  

u)                         Thus, the case pressed in to service by the 

Prosecution seems to be of an unnatural character as the testimony of 

prime witness contains fatal contradictions and accordingly, I am of the 

considered view it is not safe to place reliance on the evidence of P.W.5 

as we have also noted already that there exists no corroborative evidence 

of independent witness either on record of this case. 

v)                                     Proceeding ahead, we may also revisit the 

settled position of law that in view of words “under sixteen years of 

age if a male, or under eighteen years of age if a female” 

embodied in Section 361 I.P.C. vis-à-vis the penal provision of Section 

363 I.P.C., the question of proof of age  assumes great importance. 

w)                                       Therefore, it follows that in the given case 

in hand, the age of alleged victim being male must have to be proved 

below 16 years at the relevant point of time to establish the gravamen of 

the offence U/S 363 I.P.C. by the Prosecution and it is also the settled 

position that such proof may be offered and buttressed by Birth 

Certificate, oral evidence, Medical evidence etc. 

x)                                       But on perusal, it appears the record failed 

to highlight any such iota of effort undertaken by the Prosecution in this 

case so as to drive home the Charge pressed in to service. 

y)                                        In the heels of above, it is but clear that the 

Prosecution has failed to establish the Charge U/S 363/34 of the Indian 
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Penal Code against the present accused persons to the standard of 

beyond reasonable doubt and as such the accused persons are liable to be 

acquitted.                                       

                                             10. ORDER 

 

a)                        In result, the Prosecution has failed to establish the 

charge U/S 363/34 I.P.C. against the accused persons beyond 

reasonable doubt and as such, the accused persons are hereby acquitted 

and set at liberty forthwith.  

b)                            The Bail Bonds of the accused persons are extended 

for six months in the light of Section 437A Cr.P.C.  

c)                    Seized material (s), if any, be disposed of as per 

procedure on conclusion of statutory requirements. 

d)                             Accordingly, the case is disposed of on contest. 

e)                            Given under My Hand & Seal of this Court on this 

the 20th  day of May, 2019 at Dhubri. 

                                                                    
                                                                     Chief Judicial Magistrate, 
                                                                                              Dhubri.     
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11. A P P E N D I X 
 
 
 
 

A. PROSECUTION WITNESS:-  P.W.-1 :- Tayab Khan;  
                                             P.W.-2 :- Joynal Abedin; 
     P.W.-3 :- Khirul Hoque; 
     P.W.-4 :- Jalaluddin; 
     P.W.-5 :- Mohibul Hoque; 
     P.W.-6 :- Nur Jamal Seikh; 
     P.W.-7 :- Anowar Hussain; 

    P.W.-8 :- S.I., Biswajit Bhadra; 
    P.W.-9 :- S.I., Jayanto Kumar Das. 
          

 
B. PROSECUTION EXHIBIT:-           Ext-1 :- F.I.R.; 

Ext-1(1) Signature; 
Ext-2 :- Seizure List;  
Ext-2(1) :- Signature; 
Ext-3 :- Statement U/S 164 Cr.P.C.;  
Ext-3(1) to Ext-3(3): - Signatures; 
Ext-4:- Seizure List; 
Ext-4(1):- Signature; 
Ext-5:- Seizure List; 
Ext-5(1):- Signature; 
Ext-6:- Charge-sheet; 
Ext-6(1):- Signature. 

 
B. DEFENCE WITNESS :-                 None; 

 
C. DEFENCE EXHIBIT   :-                 Nil. 

 
 

 Chief Judicial Magistrate, 
                             Dhubri 

 

 

 Dictated & Corrected by Me                                     
                                                                        

  
 

 Chief Judicial Magistrate 
             Dhubri. 
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