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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE::: DHUBRI. 
 G.R. Case No. 402 of 2015, U/S 354/323/506 of I.P.C. 

 
State 
-Vs.- 

 Santosh Das….Accused Person. 
 
Present:      Sri R. Bhattacharjee, A.J.S. 

               Chief Judicial Magistrate,  
                             Dhubri. 

 
Advocates appeared: 
 
Mr. B. Agarwala, Learned Additional Public Prosecutor......for the State. 
 
Mr. R.N. Mandal, Learned Advocate, 
Mr. M. Islam, Learned Advocate, 
U.R. Roy Pradhani, Learned Advocate…………………….for the Defence.  
                                 
 
Date of Evidence                 : -  31.08.2017, 25.05.2018, 08.08.2018, 
                                              05.11.2018, 08.02.2019, 27.02.2019: 

               Date of Statement Defence : - 27.03.2019; 
Date of Argument  : - 29.04.2019; 10.05.2019; 
Date of Judgment     : - 24.05.2019.  
 
 

J U D G M E N T 
 

1.                             Prosecution’s case, in brief, is that on 

02.02.2015, the informant Asonti Das lodged an F.I.R. with the of Dhubri 

Police Station, stating, inter alia, that on 01.02.2015, at about 4:00 P.M., 

the accused person has attempted to commit rape on her minor daughter 

as was reported by said daughter to her and her husband.  

2.     According to informant, when she has 

confronted the accused, the accused has physically assaulted her with 

“Dao” (Billhook) causing grievous injuries on her head and also physically 

assaulted her husband Karna Das by causing grievous injuries in his face 

and head.  
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3.                              In the backdrop of above, Dhubri Police 

Station Case No. 142 of 2015, U/S 376/511/325/34 I.P.C. was 

registered.  

4.     On completion of investigation, the 

Investigating Officer has laid down Charge Sheet U/S 

341/294/323/354 of I.P.C., against the present accused person 

Santosh Das. 

5.                              Attendance of accused person Santosh Das 

was procured. Necessary copies were furnished. Hearing Learned Counsel 

for both the sides and perusing and considering available materials, my 

Learned Predecessor framed Charge U/S 354/323/506 I.P.C. against 

the accused person Santosh Das. The contents of above Charge U/S 

354/323/506 I.P.C. were read over and explained to the accused 

person to whom the accused Santosh Das has pleaded not guilty and 

claimed to stand trial.  

6.          During trial, the Prosecution side examined ten 

witnesses in support of its case and exhibited documents.  

7.                                   Accused person was examined U/S 313 

Cr.P.C. Defence denied the offences and also declined to adduce 

evidence. 

8.                                  Heard arguments of Learned Counsel for both 

the sides and also perused and considered available materials. 

 

9. POINTS FOR DETERMINATION: 

 

i)                           Whether on 01.02.2015, at about 4:00 P.M., the 

accused person Santosh Das has assaulted daughter of informant with 

intent to outrage her modesty and thereby committed an offence 

punishable U/S 354 I.P.C.? 

ii)       Whether on the same date, month, year and 

time the accused person Santosh Das has voluntarily caused hurt to 
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informant Asonti Das and thereby committed an offence punishable U/S 

323 I.P.C.? 

iii)         Whether on the same date, month, year and 

time the accused person Santosh Das has committed Criminal intimidation 

by giving threat to informant Asonti Das and thereby committed an 

offence punishable U/S 506 I.P.C.? 

     

                 10. DECISION AND THE REASONS THEREOF: 

 

a) Evidence in brief 

                               

i)                                Now let us consider the evidence produced by the 

Prosecution in support of its Case so as to examine the Charge pressed in 

to service.   

ii)                           As P.W.1, the informant Ashonti Das, inter-alia, 

deposed that accused person Santosh Das is her co-villager. According to 

P.W.1, at the relevant time, one evening, at about 4:00 P.M., her 

daughter, the Prosecutrix (name withheld), went to the river bank for 

playing with her friends. P.W.1 stated that after returning, Prosecutrix 

reported to her that accused Santosh Das placed his hands on her breast 

and tried to molest her. P.W.1, further, submitted that then she went to 

the house of accused and confronted him when the accused inflicted a 

blow on her forehead with a Dao. P.W.1, furthermore, testified that she 

sustained cut injury on her forehead for which three stitches were given 

on her wound. P.W.1 also stated that on knowing the incident, when her 

husband Karna Das visited the house of accused, then accused also beat 

him causing injuries on his face.   

iii)                            During cross-examination of P.W.1 Defence has 

suggested that P.W.1 has not stated in her statement before Police that 

accused tried to molest her daughter which she denied. Defence has 

further suggested to P.W.1 that she has not mentioned in her statement 
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before Police that accused gave a blow on her forehead with a Dao which 

was also denied by P.W.1.   

iv)                                As P.W.2, Prosecutrix (name withheld), inter-

alia, in her evidence stated that while she was playing in the river bank 

with her friends, the accused approached from behind by placing his 

hands on her breasts which was reported by her to her mother. According 

to P.W.2, when her mother went to the house of the accused to inquire 

about the matter and accused then assaulted her mother causing cut and 

bleeding injury on the forehead of her mother.  

v)     P.W.3, Karun Das, in his evidence, inter-alia, 

deposed that on the day of occurrence, the accused person caught hold 

his daughter from back side when she raised alarm. According to P.W.3 

when his wife became aware of the same, she went to enquire the matter 

from the accused. P.W.3, further, deposed that the accused assaulted 

informant Ashanti and she sustained injury on her head. P.W.3, in his 

evidence, also stated that the accused has assaulted him too when he has 

rushed to the place of occurrence.   

vi)     During his cross-examination, Defence side 

elicited that P.W.3 deposing about not witnessing assault of his daughter.   

vii)                   P.W.4, Basona Das, in her evidence, inter-

alia, stated that she has witnessed accused Santosh beating Ashanti Das 

for which she has sustained injuries on her head.   

viii)    P.W.5, Sangita Das, in her evidence, inter-

alia, mentioned that on the day of the incident she went to play with 

Prosecutrix nearby the river bank of Pachughat, Dhubri when accused 

went there and asked them to leave the place. According to P.W.5 

suddenly accused catch Prosecutrix from back side when they were 

returning and the matter was reported by Prosecutrix to her mother 

Ashanti. P.W.5, further, deposed that Prosecutrix informed the incident to 

her mother and her mother Ashanti went to enquire the matter from the 

accused. P.W.5, also stated that then accused assaulted Ashanti with lathi 

causing head injury. 
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ix)             P.W.6, Joshna Das, in her evidence, inter-

alia, stated that when mother of Prosecutrix went to enquire from accused 

why he has caught hold Prosecutrix from her back side, the accused beat 

mother of Prosecutrix, the informant Ashanti, with a Dao for which Ashanti 

Das sustained injury on her forehead. P.W.6 also stated she has 

witnessed Ashanti being assaulted by the accused.  

x)    P.W.7, Subhadra Das, in her evidence, inter-alia, 

stated that when mother of Prosecutrix went to enquire from accused why 

he has caught hold Prosecutrix from her back side, the accused beat 

mother of Prosecutrix, the informant Ashanti, with a Dao for which Ashanti 

Das sustained injury on her forehead. P.W.7, also stated she has 

witnessed Ashanti being assaulted by the accused.  

xi)    Through P.W.8, Rabia Khatun, Home Guard, 

Defence exhibited the statement of Prosecutrix, recorded U/S 164 

Cr.P.C. as Ext-2. 

xii)   P.W.9, Medical Officer, Dr. Rinku Ahmed, in her 

evidence, inter-alia, stated that on 19.02.2015 she has examined 

Prosecutrix and found the following: 

                                 General Physical examination: No mark of injury, 

she has washed her genitalia and changed her clothes. No injury in the 

private parts. 

Laboratory Report: No spermatozoa is seen in Vaginal Smear. 

                                 Opinion:- Not consistence with recent sexual inter-

course / assault. 

xiii)                             P.W.10, the Investigating Officer, A.S.I., Pradip 

Kumar Roy, inter-alia, testified about conducting investigation on the basis 

of F.I.R. lodged by the informant and subsequently laying down Charge 

Sheet, marked as Ext-5, against the accused person of this case. 
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b) Reasons 

 

i)    In considering the whole gamut of evidence 

produced by the Prosecution side, it appears that in the F.I.R. the 

informant, inter-alia, incorporated that on the day of occurrence the 

accused person attempted to rape her daughter which was reported to 

informant by her daughter and as P.W.1, she has testified that after 

returning, her daughter reported to her that accused Santosh Das placed 

his hands on her breast and tried to molest her and the Prosecutrix, as 

P.W.2 has also deposed about the accused person placing his hands on 

her breast and attempting to commit rape on her which she reported to 

her mother P.W.1.  

ii)            Record highlights the informant was given 

suggestions that she has not stated in her statement U/S 161 Cr.P.C. 

that accused tried to molest her daughter whom the informant denied and 

upon perusal, it appears her statement U/S 161 Cr.P.C. is not in 

variance with that of her testimony tendered in this regard.  

iii)    Prosecutrix was further given suggestion by the 

defence that she has not stated in her statement U/S 161 Cr.P.C. that 

the accused attempted to commit rape on her which she also denied and 

her statement U/S 161 Cr.P.C. too is not in much contrary with that of 

her testimony tendered in this regard before the Court. 

iv)    The evidence of P.W.5, projects that she was with 

the Prosecutrix when accused caught her and defence also suggested her 

to the effect that the accused has not catch Prosecutrix on the date of 

incident, which P.W.5 has denied too.  

v)    Upon the above testimony, it crystallizes that after 

the alleged assault of accused to the Prosecutrix, she has reported the 

same to her mother, the informant, and such an act of the Prosecutrix 

informing her mother is quite consistent with normal human behaviour. 

vi)    Therefore, the above chain of testimony tendered 

by the said three Prosecution witnesses clearly paint a compact picture of 
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the accused person holding the Prosecutrix and placing his hand on her 

breast.  

vii)                                  Pausing here, in this context when we revisit 

the principle of law, it appears the settled position is that to constitute an 

offence U/S 354 I.P.C., there must be an assault or use of criminal force 

to any woman with the intention or knowledge that the woman’s modesty 

will be outraged. The word modesty though appeared to be not defined in 

the Indian Penal Code but in the Oxford English Dictionary one of 

the meaning given for the word “modesty” is “womanly propriety of 

behavior”. 

viii)                     In (1995) 6 SCC 194 corresponding to 

1996 Cr.L.J. 381, Rupan Deol Bajaj Versus K.P.S. Gill, it was held 

that “the ultimate test for ascertaining whether modesty has been 

outraged is the action of the offender such as could be perceived 

as one which is capable of shocking the sense of decency of a 

woman”.  

ix)                             In another reported case in Raju Pandurang 

Versus State (2004) 4 SCC 371 corresponding to AIR 2004 SC 1677, 

it was also held that the modesty is defined as the quality of being 

modest; and in relation to woman , “ Womenly propriety of behavior, 

scrupulous chastity of thought, speech and conduct”. It is the 

sense of shame proceeding from instinctive aversion to impure or 

coarse suggestions. The essence of a woman’s modesty is her 

sex. The culpable intention of the accused is the crux of the 

matter”. 

x)                              So, it appears that culpable intention along with 

knowledge of the accused that by such acts of criminal force and/or 

assault the modesty of the victim is likely to be affected are the condition 

precedent to attract the ingredients of the offence U/S 354 I.P.C. 

xi)                                In the given case in hand, there exists credible 

evidence to the effect that the accused person caught hold the Prosecutrix 

and placed his hand on her breast as material on case record fail to 



8 
 

surface any probable reason of her lying and when the informant has 

deposed that Prosecutrix informing her about the said fact, a natural 

inference of pre-meditated criminal intent can be drawn from such act of 

the accused in as much as it is not at all usual for a man  in his ordinary 

pursuit to act as such, as was shown to be committed by the accused 

person in the light of evidence, which by no stretch of imagination can be 

held to be either normal and/or accidental. 

xii)                                 The above act of the accused placing his hand 

in the breast of the Prosecutrix in the backdrop of attending facts and 

surrounding circumstances of the case transparently spells out the 

culpable intention of the accused person vis-à-vis the out raging of 

modesty of Prosecutrix which shocked her sense and that was surfaced 

from her consequent reactions in the evidence while conveying the same 

to her mother, the informant in this case, and as such I am of the 

considered opinion that the Prosecution has been able and successful to 

drive home the  guilt of the accused person U/S 354 I.P.C. beyond all 

reasonable doubt. 

xiii)                          Accordingly, proceeding further, I intend to take up 

the second point, i.e., the Charge U/S 323 I.P.C., for discussion. 

xiv)                           It is also the settled position of law to bring home 

an offence U/S 323 I.P.C., the Prosecution is to prove: 

                                  a) That the victim suffered from bodily pain, 

disease or infirmity; 

                                  b)  That the accused caused such hurt voluntarily 

with knowledge that in the process hurt would be caused. 

xv)                              It has already been noted that the evidence of 

Prosecution witnesses painted out that after Prosecutrix conveying the act 

of accused placing his hand on her breast, the informant confronting him 

when the accused assaulting her inflicting a blow of Dao, resulting her 

sustaining cut injuries on her forehead, thereby needing three stitches in 

the wound, but the purported eye witness P.W.4, Basna Das has not 
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mentioned of any Dao, though she stated about noticing accused beating 

informant. 

xvi)                            Her testimony also surfaces a completely different 

picture whereby she has alleged about being also beaten by accused when 

she tried to intervene and too this effect, the testimony of informant is 

totally silent on the one hand and on the other, another eye witness, the 

P.W.5, portraying a picture of accused beating informant with a stick 

which is also totally inconsistent with the version of P.W.1, informant, 

who unambiguously specified weapon of assault as a Dao. 

xvii)                           Though another witness for Prosecution, the 

P.W.7 claimed to have witness the accused striking informant with Dao 

but in the backdrop of afore-cited inconsistency in ocular evidence and 

absence of any proof relating contention of administering three stitches to 

the informant, the Charge relating to Section 323 I.P.C. is found 

incapable of inspiring confidence and thereby falling short of satisfaction 

to the degree of beyond reasonable doubt. 

xviii)                             For the foregoing reasons of inconsistency, the 

Charge relating to offence U/S 506 Indian Penal Code vis-à-vis 

Criminal intimidation and the accused threatening informant with injury to 

her person is also found unworthy of inspiring confidence in the given 

facts and surrounding circumstances of the case. 

xix)                              Thus, even though the Charge U/S 323/506 of 

Indian Penal Code being found not attracted in this case, but from the 

discussion made at the very outset relating to Charge U/S 354 I.P.C. and 

the evidence spelling out both the elements of mens rea as well as actus 

reus on the part of the accused person relating to commission of offence 

U/S 354 I.P.C. beyond all reasonable doubt, the accused person is found 

guilty for commission of offence U/S 354 I.P.C. and convicted 

accordingly. 

xx)                                      Therefore, the bail bond of the convicted 

accused person stands cancelled. 
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xxi)                                   I have considered the provision of Section 

360 Cr.P.C. and Sections 3 and 4 of the Probation of Offenders Act. 

In the present case in hand, noting the act committed by the convicted 

accused person, I am of the considered view that that such act is 

incapable of attracting the benefit of probation as envisaged therein in as 

much as in the event of permitting probation in respect of such a 

magnitude of crime, same would tantamount to extend encouragement 

for commission of crime akin to the present case. 

xxii)                                   Now, proceeding further, I have heard the 

convicted accused person U/S 248(2) Cr.P.C. on the quantum of the 

proposed sentence. 

xxiii)                                     I have also gone through the materials on 

the case records re-visiting the facts and circumstances of this case as 

well as considered the submissions of leniency prayed for by the convicted 

accused person. 

xxiv)                                        Considering all aspect I am of the mindful 

view that in the event of imposition of the following sentence for the 

offence U/S 354 I.P.C., same would be befitting and also would meet 

the ends of justice. 

xxv)                                           Therefore, the convicted accused 

person is hereby sentenced to undergo Rigorous imprisonment 

for two years and to pay a fine of Rs. 3,000/- for the offence U/S 

354 I.P.C. In default of payment of fine, the convicted accused person 

has to undergo another period of three months imprisonment. 

xxvi)                                               The fine amount, if realised, be paid 

to Prosecutrix. 

xxvii)                                             Statutory set off, if attracted, would 

be applicable accordingly. 

xxviii)                                               A free certified copy of judgment 

be furnished to the convicted accused forthwith. 

xxix)                                           Seized material (s), if any, be disposed 

of as per procedure on conclusion of statutory requirements. 



11 
 

xxx)                                            Accordingly, the case is disposed of on 

contest. 

xxxi)               Given under My Hand & Seal of this Court on this the 24th  

day of May, 2019 at Dhubri. 

                                                                    
                                                                     Chief Judicial Magistrate, 
                                                                                       Dhubri     
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11. A P P E N D I X 
 
 
 
 

A. PROSECUTION WITNESS:-  P.W.-1 :- Ashanti Das;  
                                                P.W.-2 :- Prosecutrix (Name withheld); 
     P.W.-3 :- Karun alias Karna Das; 
     P.W.-4 :- Basona Das; 
     P.W.-5 :- Sangita Das; 
     P.W.-6 :- Joshna Das; 
     P.W.-7 :- Subhadra Das; 

    P.W.-8 :- Rabia Khatun; 
    P.W.-9 :- Dr. Rinku Ahmed; 
         P.W.-10:- A.S.I. Pradip Kumar Roy: 

 
B. PROSECUTION EXHIBIT:- Ext-1 :- F.I.R.; 

Ext-1(1), Ext-1(2), Signatures; 
Ext-2 : Statement U/S 164 Cr.P.C.; 
Ext-2 (1) : Signature; 
Ext-3 :- Medical Report;  
Ext-3(1) :- Signature; 
Ext-4 :- Sketch-Map;  
Ext-4(1) :- Signature; 
Ext-5:- Charge Sheet; 
Ext-5(1):- Signature; 
Ext-6:- Injury Report; 
Ext-6(1):- Signature. 

 
B. DEFENCE WITNESS :-                 None; 

 
C. DEFENCE EXHIBIT   :-                 Nil. 

 
 

 Chief Judicial Magistrate, 
                              Dhubri 

 

 

  Dictated & Corrected by Me                                     
                                                                        

  
 

 Chief Judicial Magistrate 
             Dhubri. 
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