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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,

DHUBRI

G.R. CASE NO. 3591/2013
U/S  417/341/294/352/506 IPC

STATE OF ASSAM

                               -VS-

        MOJBUL ALI……  ACCUSED PERSON

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.
 JUDICIAL MAGISTRATE FIRST CLASS

DHUBRI

 FOR THE STATE:- MR. D.CHOUDHURY, LD., A.P.P.

 FOR THE ACCUSED:- MR. G. AHMED, LD. ADVOCATE.

 EVIDENCE RECORDED ON :- 21/05/18,  05/07/18,  17/09/18,
06/04/19,

ARGUMENT HEARD ON:-       16/05/19

 JUDGMENT DELIVERED ON:-  28/05/19

JUDGMENT

1. In this case the accused Mojbul Ali is facing the trial for the case

filed by the informant Manoj Kumar Mazumdar, u/s 417/294/352/506

IPC.

2. The brief of the prosecution story as revealed from the Ejahar is that

the  informant  and  the  accused  are  the  employees  under  police

department.  Accordingly,  both  of  them were  sharing  some good

terms. On 10/05/2012 the accused approached the informant and

intended to borrow Rs.  80,000/-  for his sister's  marriage and the

accused had promised to return the money within a period of two

months. Accordingly the informant paid him the money. But after

two months the accused failed to repay the debt and the same was

communicated  by  the  informant  to  Panbari  20  AP  (IRBN)

Commandant. As the complainant has informed the matter to the

commandant the accused had threatened the informant on many

occasion. On 05/06/13 the accused called the informant and asked

him to meet him at Panbari so that he can repay him the money.

Accordingly,  at  about  4.00 PM the complainant  had  appeared  at
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Panbari  and when the complainant had asked for the money the

accused started using filthy language against the complainant and

also assaulted the complainant by kicking, punching and slapping

etc. But with the help of public the complainant was saved and the

accused had threatened the complainant with dire consequences if

he ask for the repayment of the money. The complainant said that

since he had intimated the matter  to his concerned department,

there was a delay in filing the case. Hence the informant filed the

case against the accused person.

3. On receipt of  the  ejahar the same was forwarded to the O.C.  of

Gauripur P.S for registering the case under proper section of law and

to investigate the case and submit the report in FF. After receiving

the  same  vide  GD  Entry  No.  771,  dated  24/07/13  and  the  O.C.

Gauripur P.S. registered the case as Gauripur P.S case No. 336/13,

u/s 294/323/341/406/420/506 IPC. The OC concerned endorsed Mr.

R. Islam to investigate the case. Thereafter the O/C of Gauripur P.S

sent the case to the O/C of Dhubri P.S for registering the case and to

investigate  the  case.  On  receipt  of  the  same  O/C  Dhubri  P.S

registered  the  case  as  Dhubri  P.S  Case  No.  862/13,  u/s

294/323/341/406/420/506 IPC  and endorsed  A.S.I.,  A.  Maleque to

investigate the case. Accordingly, the I/O A. Malque investigated the

case and  accordingly he visited the place of occurrence, recorded

the statement of the complainant and witnesses. As he was under

transfer he handed over the case diary to O/C concerned. Thereafter

the O/C concerned endorsed Bibekananda Sarkar to complete the

investigation  of  the  case.  Accordingly,  he  visited  the  place  of

occurrence,  recorded  the  statement  of  the  witnesses  and  seized

some articles. After  completion of investigation the I.O submitted

the charge sheet against the accused u/s 420/406/341/294/ 352/506

IPC and was forwarded the case to the court for trial.

4. On receipt of  summons the accused person appeared before the

court. Copies of relevant documents were furnished to the accused

person  under  section  207  of  Cr.  P.C.  After  hearing  the  learned

counsel  for both the sides  and on finding sufficient materials to

presume  that  the  accused  persons  have  committed  offence
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punishable under section 417/341/394/352/506 IPC, the particular of

offences punishable under the said sections are explained to the

accused person to which he pleaded not guilty and claimed to be

tried.

5. In support of their case Prosecution examined six witnesses.  After

closure of prosecution evidence statement under section 313

of  Cr.P.C.  was recorded of  the accused which  were of  total

denial. Defence side declined to examine any witness. Heard the

argument put forwarded by the learned Counsel for both the sides

as well as gone through the evidence available on record.

6.  Points for determination:

i)  Whether  the  accused  person  cheated  the

informant  by  deceiving  him,  by  fraudulently

inducing him to deliver Rs.80,000/- to the accused

and thereby committed the offence  punishable u/s

417 IPC?

ii)  Whether  the  accused  person  on  05/06/13  at

about 4.00 PM at Pabari restrained the informant

and thereby committed the offence punishable u/s

341 IPC?

iii) Whether the accused person on the same date,

time and place uttered obscene words towards the

informant at Panbari in a public place which caused

annoyance  to  others  and  thereby  committed  the

offence punishable u/s 294 IPC?

iv) Whether the accused person on the same date,

time  and  place  used  criminal  force  against  the

informant  and  thereby  committed  the  offence

punishable u/s 352 IPC?

v) Whether the accused person on the  same date,

time and place  intimidated the informant with the

fear dire consequences and thereby committed the

offence punishable u/s 506 IPC?
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Discussion, Decision and Reasons thereof:-

7. In this case the informant Manoj Kr. Majumdar was examined as PW-

1,  Minu  Bala  Ray  was  examined  as  PW-2,  Mithu  Ghosh  was

examined as PW-3, Biplab Ghosh was examined as PW-4,   Abdul

Maleque Sk was examined as PW-5 and Vivekananda Sarkar was

examined as PW-6.

 

8. PW-1 Manoj Kr. Majumdar deposed that he is the informant in this

case and he filed this case against the accused person. He said that

in the year 2012 the accused had approached the complainant for

borrowing money for the purpose of his sister's marriage. Then the

complainant  had  managed  to  get  Rs  80,000/-  in  interest  from

someone else and paid the money to the accused. PW-1  said that

since  the  accused  could  not  pay  the  interest  amount,  the

complainant himself  had paid the amount.  But later the accused

stopped  receiving  his  phone  call  or  did  not  return  the  money.

Accordingly, on 2013 he has sent advocate notice to the accused

but the accused had failed to reply to his notice.  Hence, he had

intimated the commandant about the matter. The complainant also

sent the third notice. Later the informant also went to the Panbari to

meet the accused so that he would repay him the money back. But

there  the  accused  had  abused  him  verbally  and  also  push  him

hence this case. Exhibit-1 is the FIR and Exhibit-1(1), 1(2) and 1(3)

are his signatures. He said that the police had seized hand note and

the ATM card during the investigation. Exhibit-2 is the seizure list

and Exhibit-2(1) is his signature.

 During cross examination he stated in the FIR that he

had mentioned that he had borrowed the money and for that he had

issued  a  hand  note.  He  denied  the  suggestion  that  he  had  not

handed over the hand note to the police station. He said that he

does not remember what is written in the hand note. He said that

he does not remember the date of borrowing money in interest. He

said that he did not file any civil suit for recovery of the amount. He

said that in the seizure list the police seized the ATM and the SBI

pass book of the accused.  He denied the suggestion that he had

withdrew Rs. 70,000/- from the ATM of the accused. He admitted

that he did not mention in the hand note that he had kept the ATM



5

and the pass book of the accused in his custody. He also admitted

that he did not mention about the said fact in the FIR as well. He

said that he had not mention the name of the person who had lent

him the money. He denied the suggestion that he had not landed

any money to the accused. PW-1 admitted that he did not mention

the name of the commandant as a witness in this case. He denied

the suggestion that he did not beat him or push him. He denied the

suggestion that he had filed this case to harass the accused.  

9. PW-2 Minu Bala Ray deposed that she is the wife of the informant.

The accused is known to her. He said that about six years back the

accused asked for monetary help from her husband. Accordingly,

her  husband managed Rs.  80,000/-  from Bappi  and he gave the

money to the accused in presence of PW-2, Biplab, Mithu and Bappi.

After  the  payment  was  made  the  accused  refused  to  repay  the

money  and  whenever  her  husband  asked  for  the  money  the

accused  refused  to  make  the  payment  over  phone.  Later  her

husband went to Panbari  for the money but the accused did not

repay the money. Hence her husband filed this case. She said that

she had stood as a witness at the time of signing the hand note.

Exhibit-3 is the hand note and Exhibit-3(1) is her signature.

 During  his  cross  examination  she  denied  the

suggestion that her husband is an agent of Bappi. She denied the

suggestion that her husband had kept the ATM card of the accused.

She said that he does not remember the date of exhibit-3. She said

that she does not remember the date on which her husband went to

Panbari, She denied the suggestion that her husband had business

of  landing  money  for  interest.  She  denied  the  suggestion  that

accused did not borrow any money. She denied the suggestion that

her husband had withdrew money from the accused from his ATM

card.

10. PW-3 Mithu Ghosh deposed that both side are known to him. He said

that in the year 2012 the accused borrowed Rs. 80,000/-   from the

complainant. But later the accused did not return the money. Later

he  along  with  the  informant  went  to  Panbari  for  recovery  that

money but the accused did not repay him the money and started

pushing the complainant. Hence this case.  He said that the police

had  seized  something  vide  Exhibit-2  and  exhibit-2(2)  is  his
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signature.

          During his cross examination he admitted that he does not

know what was seized through Exhibit-2. He admitted that he does

not know the contents of the same. He said that he could not recall

the date on which he went to Panbari. He said that the informant

had  kept  the  ATM card  of  the  accused.  He  did  not  know if  the

complainant  had  withdrew money  with  that  ATM.  He  denied  the

suggestion  that  accused  did  not  push  or  pull  the  informant.  He

denied the suggestion that accused did not borrow any money from

the complainant.  He denied the suggestion that he had deposed

falsely.

11.PW-4 Biplab Ghosh deposed that in the year 2012 accused borrowed

Rs. 80,000/- from the informant and at that time he was present

there. He said that he went to the police station in connection with

this case. He said that he had signed the seizure list vide exhibit-2

and 3. He has also stood as a witness at the time of seizure of hand

note. Exhibit-2(3) is his signature in the seizure list and exhibit-3(3)

is his signature in the hand note.

 During  his  cross  examination  he  said  that  he  had

signed the exhibit-2 and Exhibit-3 in the police station. He admitted

that he does not remember the contents of those document.  He

admitted that he does not know if  the complainant had kept the

ATM card of  the accused.  He denied the suggestion that  he had

deposed falsely.

12. PW-5 Abdul Maleque Sk deposed that on 03/10/16 he was posted at

Dhubri  P.S.  as  S.I.  and  on  that  day  he  was  endorsed  with  the

investigation of  the case and accordingly he visited the place of

occurrence i.e., the residence of the complainant. He said that on

that day he could not prepare the sketch map as the complainant

was not present in his house. Later he recorded the statement of

the complainant and four other witnesses. As he was under transfer

he handed over the case diary to O/C concerned.

          During his cross examination he said that he did not seize

anything during the course of investigation. He admitted that the

complainant had not handed over any promissory note or hand note

to him. He said that during investigation he got to know that the

complainant landed money to the accused. He said that he did not
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visit  Panbari.  He said that the complainant landed money to the

accused by borrowing it from another person. He admitted that he

did not examine that person as a witness. He denied the suggestion

that the informant filed this false case in collusion with him.  He

admitted that he did not seize any ATM card or passbook or hand

note.  He  denied  the  suggestion  that  the  complainant  withdrew

money from the ATM of accused. He admitted that he did not seize

any book of account of complainant.

13. PW-6  Bibekananda Sarkar deposed that this case was initially filed

in  Gauripur  P.S  for  the  incident  happened  on  10/05/12  and  on

05/06/13 and later the case was transferred to Dhubri P.S. He said

that on 18/03/14 he was endorsed with the investigation of the case

by OC concerned. He said that prior to that Rafikul Islam and Abdul

Maleque investigated the case. He said that he visited the place of

occurrence  where  the  marpit  had  happened  and  recorded  the

statement of the witnesses. He seized a hand note, a pass book and

ATM from the informant. He said that along with the hand note he

seized passbook, ATM etc. Exhibit-2 is the seizure list  and exhibit-

2(4)  is  his  signature.  He  said  that  that  on  appearance  of  the

accused before the court  he obtained his signature and sent the

copy of the hand note to the FSL. He said that in FSL report states

that  the  writing  belong  to  the  accused  person.  He  said  that  he

arrested the accused and released him on bail as per direction of

senior. After completion of investigation he submitted charge sheet.

Exhibit-4 is the charge sheet and exhibit-4(1) is his signature.

            During his cross examination he said that the accused

worked as a battalion at the time of incident.  He stated that the

complainant handed over the hand note to him. He admitted that in

the hand note there was no signature of Manoj Majumdar. He stated

that  the  incident  happened  out  of  monetary  transaction.  He

admitted that from the date of occurrence and till he received the

hand note, it was there in the custody of the complainant. He said

that  the  ATM  and  the  passbook  which  he  seized  belong  to  the

accused Mojbul Ali.  He admitted that he did not seize any ATM from

Mojbul  Ali.  He  admitted  that  he  did  not  initiate  investigation  to

identify if any transaction happened with ATM or passbook during

that period.  He admitted that he had not listed any bank official as



8

witness in this case. He admitted that he did not seize any advocate

notice. He denied the suggestion that the complainant had handed

over any hand note. He said that the informant was a constable

under  Dhubri  traffic  police.   Witness  Minu  Bala  Ray  was  also  a

constable. He stated that the accused took the money in installment

of Rs. 30,000/- to Rs. 50,000/-. He stated that PW-1 Manoj Majumdar

did not state before him that he gave the money to the accused

after borrowing the same from other.  He stated that PW-3 Mithu

Ghosh  did  not  state  before  him that  he gave the  money to  the

accused.

APPRECIATION OF EVIDENCES

14. Before  going  to  the  appreciation  of  the  evidences  straightway  I

would  like  to  refere  the  argument  put  forward  by  the  learned

counsels  for  the  both  sides.  The  LD.  APP  argued  that  the

prosecution had successfully ingredients of all the sections in this

case. 

The  Ld.  Defence  counsel  argued  that  no  any  criminal  will

attract in this case as there is a civil zest in this case. While placing

his  argument  on  this  point  the  LD.  defence  counsel  placed  the

argument in (2019)1 SCC (Cri) 578 and 2002 SCC ( Cri) 129. He

further argued that the complainant withdrew the amount from the

ATM of the accused. He also said that since the complainant did not

file any civil as it was barred by limitation, he had approached the

criminal Court nothing but to harass the accused. 2

I have given consideration to the arguments of both sides and

also gone through the judgments. 

15. Now  for  convenient  of  discussion  let  me  go  through  the  penal

provision. 

"Sec.  415.  Cheating-  Whoever,  by  deceiving  any  person,

fraudulently  or  dishonestly  induces  the  person  so  deceived  to

deliver any property to any person, or to consent that any person

shall  retain  any  property,  or  intentionally  induces  the  person  so

deceived to do or omit to do anything which he would not do or

omit if he were not so deceived, and which act or omission causes

or is likely to cause damage or harm to that person in body, mind,
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reputation or property, is said to "cheat". 

Section  417  IPC,  Punishment  for  cheating :-  Whoever

cheats shall be punishable with imprisonment of either description

for a term which may extend to one year, or with fine, or with both.

" 

 On  reading  of  Section  415  IPC  it  is  evident  that  in  the

definition of 'cheating' two separate classes of acts are set forth,

which the person deceived may be induced to do. A person may be

induced fraudulently or dishonestly to deliver any property to any

other person, which constitute the first class of act and the second

class of act is the doing or omitting to do anything which the person

deceived would not do or omit to do if he were not so deceived.

                To come within the definition of 'cheating', in the first

class of cases, the inducement must be fraudulent or dishonest, but

in  the  second  class  of  acts  the  inducement  though  must  be

intentional  but may not be fraudulent or dishonest.  (Reference-

Hridaya Ranjan Prasad Verma and Ors.  Vs. State of Bihar

and Anr. (2000) 4 SCC 168 ). 

16.  Section  415  IPC  requires  (a)  deception  of  any  person  (b)

fraudulently  and  dishonestly  inducing  that  person  to  deliver  any

property to any person or to consent that any person shall retain

any  property,  or  he/she  intentionally  induces  that  person  so

deceived to do or omit to do anything which he/she would not do or

omit  if  he/she were not  so deceived,  and which act  or  omission

causes or is likely to cause damage or harm to that person in body,

mind, reputation or property. Deception of any person is common to

the second and third requirements of the provision. From a reading

of the definition of 'cheating' it appears that the said requirements

are alternative to each other, which has been made clear by the

legislature  by  use  of  disjunctive  conjunction  "or".  If  any  of  the

requirement is fulfilled then a person can be said to have committed

the offence of 'cheating' within the meaning of Section 415 IPC, The

offence of cheating would also be complete if it is proved that any

person intentionally  induces  another  person  to  do or  omit  to  do

anything, which the other person would not do or omit if  he/she
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were not so deceived, or act or omission causes or is likely to cause

damage  or  harm  to  that  person  in  body,  mind,  reputation  or

property. 

17. Such inducement need not be fraudulent or dishonest so as to come

within the second part of the meaning of 'cheating' under Section

415 IPC, but it must be intentional.

18. So  as  to  constitute  the  offence  of  'cheating'  the  intentional

inducement of the person must be proved and such intention must

be at the time of making promise or misrepresentation. Mere failure

to keep up the promise, without the intentional inducement at the

time of making the promise or misrepresentation, is not sufficient to

prove  the  existence  of  such  intention  right  from  the  beginning.

However, there may not be any direct evidence as to the factum of

intention to deceive, which can be implied from the facts proved.

Such  intentional  inducement  and  deception  can  be  proved  by

number of circumstances from which a reasonable inference can be

drawn  (Devendra Kumar Singla  Vs.  Baldev Krishna Singla;

(2005) 9 SCC 15.

19.Now in this case in hand the evidence of the prosecution side makes

it clear that at the time of transaction both sides were sharing good

relation.  The  complainant  in  his  FIR  admitted  that  the  accused

works  in  the  same  department  and  hence  prior  to  transaction

happened between them, both sides were known to each other. 

20.Now according to PW.3, he said that he was there with the informant

while the amount was delivered to the accused. He further said that

he  even accompanied  the  PW.1  to  Panbari.  But  during  his  cross

examination he could not recall  the contents of the Ext.2 seizure

list. Similarly according to PW.4, it was the PW.1 who took him to the

police  station  for  signing  the  exhibit.  But  he  could  not  recall

anything about the dates or contents. Hence the evidences of PW.3

and PW.4 show that they had no knowledge about the contents of

the vital documents including the Ext.3 (hand note) and Ext.2. The

PW.4 accepted that he does not know the contents of the hand note.

Interestingly, according to him he signed the Ext.3 only in the police

station.  The  evidence  of  the  PW.4  draws  a  serious  doubt  in  the



11

manner the hand note was prepared. Further there is no mention of

the person named Bappi Ghosh in the Ext.3 as stated by the PW.2.

21.Another aspect which had caught the attention of this court is that

PW.6/I.O.  seized the  ATM and passbook  of  the accused from the

possession of the informant/PW.1. The PW.1 in his cross examination

admitted that he did not mention about the said fact in the hand

note/Ext.3. The PW.1 admitted about the fact that police seized the

ATM from his possession.  But contradicting the evidence of PW.1,

his wife/PW.2 said denied that her husband/PW.1 kept the ATM of

the accused in his custody. Hence it is clear that the PW.2 is wilfully

trying to suppress some vital facts in this case. Such act of the PW.2

is making her evidence doubtful. 

22. Thus from the above discussion and evidence on record it becomes

clear  that  the  PW.1  and  PW.2  had  admitted  that  owing  to  their

friendship the complainant gave the money to the accused. Since

both sides are known to each other, the culpable intention of the

accused  right  in  the  beginning  or  inception  of  the  transaction

cannot be presumed in this case. Further the evidences of the PWs

including  the  informant/PW.1  reveals  that  he  had  borrowed  the

money from some other person and later handed over the same to

the accused. According to the PW.2 her husband/PW.1 borrowed the

money from one Bappi Ghosh. But the perusal  of  the CR reveals

that he was not a witness in this case. The Ext.3 (hand note) also

does not bear his signature. Since the money belong to some other

person and not to the informant it appears that no monetary loss or

of the property was caused to the complainant side in any manner.

The  prosecution  side  had  measurably  failed  to  show  that  the

accused had deceived the complainant  in  any manner.  Thus the

ingredients to constitute offence u/s.417 IPC is not attracted in this

case. 

23.The other four points for determination are closely connected and

hence  I  am  going  to  discuss  these  points  for  determination

altogether. According to the prosecution side the accused had also

committed  the  offences  punishable  u/s.341/294/506/352  IPC  at

Panbari. 
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According  to  the  PW.1  he  had  informed  the  matter  to  the

Commandant of Panbari through notice. According to the PW.6/I.O.

he had visited Panabari  at  the time of  investigation but  there is

nothing on the record to show that the I.O. had inquired about any

information received by the Commandant. He did not even examine

him in connection with this case. The prosecution had also failed to

produce any document or copy of legal notice sent by the informant

to the Commandant. 

Now in  the Ext.1,  the informant/PW.1 said  that  he along with

PW.2, PW.3 and PW.4 went to Panbari to meet the accused as the

accused  called  him  there  to  collect  the  money.  But  during  the

evidence PW.1 remained totally silent about the fact that accused

called him to Panbari. He said that he himself went to Panbari to

meet  the  accused  and  there  accused  pushed  him  by  verbally

abusing him. He did not stated anything about the presence of PW.2

PW.3 and PW.4 at that time. The PW.3 said that accused pushed the

PW.1 at Panbari. But he remained totally silent regarding any verbal

altercation happened between both sides. The PW.3 said that it was

the PW.1 who was there with him. Interestingly the PW.2 and PW.4

remained totally  silent  about  the visit  of  the informant/PW.1 and

PW.3 to Panbari. Thus there is clear contradiction in the evidences of

the vital witnesses. In one hand the FIR reveals that the wife of the

informant/PW.2 and his friend PW.4 were in Panbari but on the other

hand  there  is  absolutely  no  evidence  on  record  to  show  the

presence of PW.2 and PW.4 at that P.O. 

The complainant alleged that the accused used criminal force or

used  filthy  language  against  him  and  also  threatened  him  at

Panbari. But there is no clear and cogent evidence in this regard.

There is no evidence to show the word so used by the accused to

attract the ingredients u/s.294 IPC. Further there is no evidence to

show that the accused threatened the informant in any manner to

meet the ingredients u/s.506 IPC. As regard to the criminal force

used by the accused, the evidence of the prosecution witnesses are

no appearing sufficient and trustworthy. Further though the incident

happened in  brought  day  light,  but  there  is  no  evidence  of  any

independent  witness  in  this  case.  Hence  I  find  no  ingredients
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u/s.352 IPC as well. 

24.In the backdrop of the above discussion I come the safe conclusion

that  prosecution  had  failed  to  establish  the  case  against  the

accused  Mojbul  Ali  beyond  all  reasonable  doubt.  As  such  the

accused is acquitted of all the charges and set at liberty forthwith. 

25.The bail bond of the accused is further extended for the period of 6

months under section 437-A Cr.P.C.

26. Given under my hand & seal of this Court and delivered in the open

Court on this 28th day of  May, 2019 at Dhubri.

 (SANGITA HALOI)
                        Judicial Magistrate First Class

     Dhubri
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      APPENDIX

PROSECUTION WITNESSES:

P.W-1      Manoj Kr. Majumdar ( Informant)   
     PW-2 Minu Bala Ray
     PW-3 Mithu Ghosh
     PW-4 Biplab Ghosh
     PW-5 Abdul Maleque Sk 
     PW-6 Bibekananda Sarkar
     

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Exhibit.1 FIR

Exhibit- 2 Seizure list

Exhibit-3 Hand note 

Exhibit-4 Charge sheet

(SANGITA HALOI)
               Judicial Magistrate First Class,  

                       Dhubri


