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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.111/2015

Parties:-

Md. Ibrahim Ali
S/O: Late Bodiat Zamal Munshi
VILL: Ariar Jhar Part-II
P.O. & P.S: Chapar
Dist: Dhubri, Assam

..Claimant

Vs.

1.Hazi Mollah

S/O: Late Eyenosh Mollah

VILL: Khorida, Goshaingaon

P.O. & P.S: Chapar

Dist: Dhubri, Assam

2.The Branch Manager

The National Insurance Company Limited

Barpeta Branch

Represented by 

Branch Manager, Dhubri Branch

National Insurance Company Limited

P.O. & P.S. & Dist: Dhubri, Assam ..Opp.

Parties

 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 
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Appearance:-

Sri Mehbub Ali & Sri Rezaul Karim, Advocates for the claimant

Sri M. Rahman, Advocate for OP No.1

Smt. Prabha Jain, Advocate for OP No.2

Date of argument:  02.05.2019

Date of judgment:  31.05.2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor vehicular

accident which occurred on 09.04.2010 at about 6:00 A.M. at Arearjhar

(Near Petrol Pump) under Chapar P.S.
Claimant’s case in brief was that on 09.04.2010 at about

6:00 A.M. while claimant was going from Dhirghat to Chapar by riding

Tata Ace vehicle bearing registration No.AS-17/9314 with a moderate

speed and when the vehicle reached at Arearjhar near Petrol Pump a

Mahindra Bolero Pick Up Van bearing registration No.AS-17-B/0153 and

driven by its  driver  from opposite direction in a rash and negligent

manner dashed him.  As a result  of  the said accident he sustained

multiple grievous injuries which caused permanent disablement.  
Accident took place due to rash and negligent driving by

the driver of the Bolero Pick Up Van.  Claimant side further stated in his

claim petition that due to said accident claimant sustained following

injuries.  (i) compound fracture of right knee joint patella (ii) chest pain

(iii)  scalp injury and abrasion in different parts of his body.   Due to

fracture of right knee joint it is very difficult to squat and cross his leg

and became permanent disablement.  
Claimant side further stated in his claim petition that after

the accident he was brought to Chapar CHC for necessary treatment

but considering the seriousness of injuries sustained by him doctor of

the said hospital referred him to GMCH, Guwahati for better treatment.
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Claimant side further stated in his claim petition that he could not able

to arrange requisite amount which was taken by Dr C.P. Das, MS for

better  treatment.   Accordingly,  he  was  treated  for  one  month  and

doctor advised him for operation of his affected leg which would cost

Rs. 1,40,000/-.  Claimant side further stated in his claim petition that

he could not arrange the requisite amount for the operation and he

take Ayurbedic treatment.  Claimant side further stated in his claim

petition that due to physical disabilities he cannot work properly and

cannot lift weight due to loss of weight bearing capacity of the right leg

and cannot  sit,  difficulty  in  sitting the squat  and he cannot  do any

work.
Claimant side further stated in his claim petition that at

the  time of  accident  he  was  30  years  old  and he  was  a  driver  by

profession having valid driving licence and he was earning Rs. 15,000/-

per  month  as  a  owner  cum  driver  of  Tata  Ace  vehicle  bearing

registration No.AS-17/9314.  Claimant side further stated in his claim

petition  that  due  to  aforesaid  accident  claimant  became  physically

invalid  and  lost  his  earning  capacity  and  became  permanently

disabled.  Claimant side further stated in his claim petition that he is

the sole earning member of the family and due to aforesaid accident

he had suffered both financially and future expectation is also spoiled.
That  offending  vehicle  was  duly  insured  with  National

Insurance Company Limited and insurance policy was also valid upto

25.06.2010 covering the date of the accident.  Hence, accident took

place during the insurance coverage period.  
Claimant  prayed  before  the  Hon’ble  Court  to  award

compensation amounting to Rs. 6,00,000/- along with interest from the

date of institution of this case till realisation.
On  receipt  of  this  claim  petition  an  MAC  Case  was

registered and summon was issued to the opposite parties.  On receipt

of  summon  OP  No.1  owner  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.1 are as follows:
That this claim petition is not maintainable in facts and

law against the answering OP and same is liable to be dismissed, that

the OP do not admit any of the allegations made in the claim petition
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except which are specifically admitted in the written statement and

claimant is required to prove the same, that OP has no knowledge in

respect  of  para-1,  2,  3,  4,  5,  6  &  7  of  the  claim  petition  as  such

aforesaid  paras  are  denied,  that  para-8  to  12  are  also  denied  the

allegation of injury caused by the accident are not based on and so

claimant is to prove the allegation, that allegation made in the rest

paras of the claim petition are also denied, that answering OP strongly

denied  the  allegation  made  in  para-22  of  the  claim  petition  are

absolutely false, that accident took place due to rash and negligent

driving of the vehicle bearing registration No.AS-17-B/0153 by the OP,

that the amount claimed is excessive and without any equitable and

legal  basis,  that  the  vehicle  in  question  was  insured  with  National

Insurance  Company  Limited  at  the  time  of  accident  and  insurance

policy  is  also  valid  covering the date  of  the  accident,  as  insurance

policy is valid upto 25.06.2010 but the alleged accident took place on

09.04.2010, that answering OP is not liable to pay any compensation to

the claimant.   Under the above facts and circumstances OP prayed

before the Hon’ble Court to exonerate him from the liability to pay any

compensation and concerned insurance company is solely liable to pay

compensation as the vehicle was insured at the time of accident.
OP No.2  National  Insurance  Company  Limited  had  filed

written  statement.   The  main  contentions  of  the  written  statement

submitted by OP No.2 are as follows:
That there is no cause of action for the claim made by the

claimant against the answering OP, that the present claim petition is

not  maintainable  in  its  present  form  and  manner  and  under  the

provisions of the M.V. Act or the Rules framed there under, that the

answering  OP  is  not  aware  of  the  criminal  proceeding,  that  the

answering OP denies any of its liability under the present claim has not

sustainable under law and facts or even under the policy of insurance,

that accident did not cause due to vehicle insured with answering OP,

that  age,  occupation,  income of  the injured are also  denied by the

answering OP, that the valid driving licence of the driver during the

alleged date of accident, fitness, route permit, etc of the said offending

vehicle, MVI Report and police report of the alleged accident are not
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clear,  that  liability,  if  any,  is  subject  to  the  terms  and  condition

specified in Section 64 VB of Insurance Act, 1988 or the Rules framed

there under, that the answering OP also seeks protection U/s. 147 and

149 of the M.V. Act, that the answering OP has no personal knowledge

about  the  accident  and  as  such  any  facts  reveal  at  any  stage

answering  OP  shall  have  right  to  adduce  any  evidence  or  cross

examine  the  witness  of  the  claimant  /  injured  in  respect  of  the

statement  and  any  other  subsequent  facts  which  may  reveal

afterwards of filing written statement, that the policy mentioned in the

claim petition is disputed, driver of the alleged vehicle was not holding

a valid and effective driving licence, the answering OP has no personal

knowledge about the correctness of the statement made in para-1 to

22 of the claim petition as such claimant is required to prove the same,

that the answering OP submits that petition of the claimant is liable to

be dismissed as there is no prima facie case.
In  the  instant  case  OP  i.e.  Reliance  General  Insurance

Company  Limited  had  submitted  written  statement  through  his

counsel.  The main contentions of the written statement submitted by

pro-forma OP No.1 are as follows:
That there is no cause of action for the claim against the

answering OP, that the answering OP has no liability on the present

claim,  that  OP  denies  the  accident  alleged  to  have  occurred  on

09.04.2010 at 6:00 A.M. at village Arearjhar (near petrol pump) under

Chapar P.S in the district of Dhubri, Assam, that the answering OP is

not liable since the vehicle bearing registration No.AS-17/9314 was not

driven by driver in a rash and negligent manner, that the answering OP

is  not  aware  of  the  criminal  proceeding  as  mentioned in  the  claim

petition, that the claimant simply impleaded this respondent company

stating that vehicle alleged to have involved in the accident is insured

with  respondent  company,  that  the answering OP have no personal

knowledge about the accident as such any facts reveal at later stage

the answering OP shall have the right to adduce any evidence or cross

examine the witness of the claimant in respect of the statement made

in the written statement and any other subsequent facts which may be

reveal afterwards.  Answering OP further submits that as per section
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158 (vi) of M.V. Act it is mandatory duty of the concerned police station

to forward all the relevant documents within 30 days from the date of

accident,  that OP seeks protection and also craves to have right to

avail the evidence available to the insured as provided U/s. 134 (c),

142, 143, 147, 149 (ii), 158, 160, 166, 169, 170 & 173 of the M.V. Act.

OP  prayed  before  the  Hon’ble  Court  to  dismiss  the  claim  petition

against the answering OP holding that answering OP is not liable to pay

any compensation to the claimant.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.AS-17-B/0153

(Bolero Pick Up Van) and claimant sustained injury due

to the said accident?
2 Whether the offending vehicle was insured with M/s.

National  Insurance  Company  Limited  at  the  time  of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

In  the  instant  case  claimant  side  had  examined  two

witnesses.  OP side did not adduce any evidence.

Heard arguments on behalf of both sides.

Evidence led by claimant side are briefly discussed.

CW-1 Ibrahim Ali in his evidence on affidavit had stated

that he is the claimant of this case and he is well acquainted with the

facts of this case.  He further stated in his evidence on affidavit that on

09.04.2010 at about 6:00 A.M. while he was going from Dhirghat to

Chapar by driving Tata Ace vehicle bearing registration No.AS-17/9314
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with a moderate speed and when the vehicle reached at Arearjhar near

Petrol Pump a Mahindra Bolero Pick Up Van bearing registration No.AS-

17-B/0153  which  was  coming  from  opposite  direction  driven  by  its

driver with high and excessive speed knocked him and as a result of

the said accident he sustained multiple grievous injuries and became

permanently disabled.  He further stated in his evidence on affidavit

that  in  the  said  accident  he  had  sustained  aforesaid  injuries:  (i)

compound fracture of right knee joint patella (ii) chest pain (iii) scalp

injury and abrasion in different parts of his body.  
He further stated in his evidence on affidavit that after the

accident he was brought to Chapar CHC for necessary treatment but

considering the seriousness of injuries sustained by him doctor of the

said hospital referred him to GMCH, Guwahati for better treatment and

after one month of treatment doctor advised him for operation of his

affected  leg  which  would  cost  at  Rs.  1,40,000/-.   As  he  could  not

arrange  the  aforesaid  amount  for  operation  he  took  Ayurbedic

treatment.  He further stated in his evidence on affidavit that as per

advice of the various doctors and kabiraj treatment and till now he is

under treatment and further treatment is required to continue his life.

He  further  stated  in  evidence  on  affidavit  that  due  to  aforesaid

accident  he  cannot  walk  properly  without  stick  and  cannot  lift  any

weight due to loss of weight bearing capacity.  He further stated in his

evidence on affidavit that due to said accident he became physically

invalid  and  in  capable  to  live  normal  life  and  also  suffered  loss  of

earning capacity.
He  further  stated  in  his  evidence  on  affidavit  that

offending vehicle was duly insured with National Insurance Company

Limited  and insurance  policy  is  valid  upto  25.06.2010 so  insurance

policy is valid covering the date of the accident.  
During  the  course  of  his  evidence  claimant  side  had

exhibited following documents.  Ext-1 is the certified copy of FIR, ext-2

& 3 are certified copy of MVI Reports, ext-4 & 5 are certified copy of

Seizure Lists, ext-6 is certified copy of Medical Examination Report, ext-

7 is Driving Licence of injured, ext-8 to 11 are the Prescriptions, ext-12
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is the Voter Identity Card of the claimant, ext-13 to 17 are the Cash

Memos of medicines total Rs. 12,548/-.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that contents of ext-1 & 2 are correct and he had no objection

regarding  contents  of  ext-1  &  2.   He  further  stated  in  his  cross

examination that he was driver by profession and owner of the vehicle

and used to earn Rs. 15,000/- per month.  He further stated in his cross

examination  that  he  was  owner  cum  driver  of  the  vehicle  No.AS-

17/9314.  Haji Mullah was the informant of this case.  He denied in his

cross examination that due to his negligence and reckless driving the

aforesaid accident took place.  He denied in his cross examination that

driver of the Bolero Pick Up Van was not at fault.  It is not a fact that

accident did not take place due to fault of Bolero Pick Up Van bearing

registration No.AS-17-B/0153.  He denied in his cross examination that

his monthly income was not Rs. 15,000/- per month as stated in his

evidence on affidavit.  He denied in his cross examination that ext-8 to

11 & 13 to 17 are false and concocted documents.  He further stated in

his  cross  examination  that  he  has  not  submitted  any  document  in

respect of para-6 to 9 & 11.  He denied in his cross examination that

doctor did not advice him to perform surgery on his knee.  He denied in

his cross examination that he is now fit and capable to perform his

normal duties.  He denied in his cross examination that contents of his

evidence in respect of para-12 and 15 and 16 are not true and correct.

He denied in his cross examination that driver of the Bolero Pick Up

Van was not at fault and so insurer of the Bolero Pick Up Van is not

responsible to pay any compensation to the claimant.  He denied in his

cross  examination  that  he  intentionally  did  not  submit  Form  No.54

Report in this case.
CW-2  Anisur  Rahman  in  his  evidence  on  affidavit  had

stated that he know the injured prior to the accident and know the

facts of the accident and the said accident took place on 09.04.2010 at

Arearjhar near Petrol Pump on NH-31 under Chapar P.S. in the district of

Dhubri, Assam.  He further stated in his evidence on affidavit that at

the time of accident on 09.04.2010 at about 6:00 A.M. while he was
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proceeding towards Arearjhar through NH-31 by riding a motor cycle he

noticed that one Tata Ace vehicle bearing registration No.AS-17/9314

was proceeding from Dhirghat towards Chapar with moderate speed

and when the vehicle reached at Ariar Jhar Petrol Pump the Mahindra

Bolero Pick Up Van bearing registration No.AS-17-B/0153 was coming

from opposite direction and driver of the vehicle drove the vehicle in a

rash and negligent manner and dashed the Tata Ace vehicle.   As a

result of the said accident claimant named Ibrahim Ali had sustained

multiple grievous injuries in his person.
Accident took place due to rash and negligent driving by

the driver of the Bolero Pick UP Van.  He further stated in his evidence

on affidavit that immediately after the accident injured was brought by

the local people to Chapar CHC for necessary treatment.  He further

stated in his evidence on affidavit that due to aforesaid accident victim

sustained multiple injuries including fracture or right knee joint, chest

pain, scalp injury, abrasion and swelling in different parts of his body.

Due to fracture injury it is very difficult to squat and cross leg of the

victim.
Learned counsel on behalf of National Insurance Company

Limited  had  cross  examined  the  said  witness  and  he  his  cross

examination he had stated that he knows that if he depose falsely in

this court he will be prosecuted.  He denied in his cross examination

that accident occurred due to rash and negligent driving of Bolero Pick

Up Van.   As per ext-1 accident occurred due to rash and negligent

driving of Tata Ace vehicle No.AS-17-B/9314.  As per ext-1 driver of the

Tata Ace vehicle is accused.  He denied in his cross examination that he

had not  accompanied the injured to Chapar CHC for  treatment and

after  arrival  of  the  relative  of  the  injured  he  left  the  hospital.   He

further stated in his cross examination that he cannot say specifically

what types of injury sustained by the injured.
In the instant case OP side did not adduce any evidence.

Heard arguments on behalf of both sides.  In addition to oral argument

advanced  by  the  counsel  of  both  sides,  counsel  of  the  insurance

company had submitted written argument.  
Perused the exhibited documents minutely.  
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Claimant side in his argument had mentioned that as per

ext-4  and  ext-5  insurance  policy  is  valid  covering  the  date  of  the

accident.  Driving licecne of the driver is also valid covering the date of

the accident.  So, insurance company is liable to pay compensation to

the claimant.
The main contentions of the written argument submitted

by the counsel of the OP insurance company that claimant in his cross

examination had admitted that contents of ext-1 & 2 are correct.  He

further  stated  in  his  written  statement  that  he  has  no  objection

regarding contents of ext-1 & 2.  Ext-1 is FIR which clearly disclose that

driver of the vehicle No.AS-17/9314 Tata Ace vehicle drove the vehicle

in a rash and negligent manner and hit the vehicle bearing registration

No.AS-17-B/0153 Mahindra Pick Up Van and as a result the accident

took place.  Claimant himself admitted in his cross examination that

contents of ext-1 is correct.
In  the  instant  case  claimant  himself  is  the  owner  cum

driver of the vehicle No.AS-17/9314 Tata Ace Vehicle.  As the accident

occurred due to rash and negligent driving of the owner cum driver of

the vehicle No.AS-17/9314 so insurer of the Mahindra Bolero Pick Up

Van i.e. National Insurance Company Limited is not at all liable to pay

any compensation to the claimant.
Perused the exhibited documents minutely.  In the instant

case claimant side had exhibited FIR vide ext-1.  As per FIR on the date

of the accident i.e.  on 09.04.2010 at about 6:00 A.M. one Mahindra

Bolero Pick Up Van bearing registration No.AS-17-B/0153 was coming

towards Dhubri side and at that time another vehicle which was going

from Dhirghat to Chapar in a rash and negligent manner and aforesaid

vehicle was a Tata Ace vehicle bearing registration No.AS-17-/9314 and

due to rash and negligent driving of the Tata Ace vehicle the aforesaid

accident took place.  Claimant himself admitted that he was the driver

cum owner of the offending vehicle bearing registration No.AS-17/9314

and due to accident injured sustained injuries.  At the time of cross

examination claimant himself admitted that contents of ext-1 and 2 are

correct and he has no objection regarding contents of ext-1 & 2.  He

further  admitted  in  his  cross  examination  that  he  was  a  driver  by
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profession and owner of the vehicle bearing registration No.AS-17/9314

i.e. Tata Ace vehicle.  As accident took place due to rash and negligent

driving by the driver of the Tata Ace vehicle i.e. claimant himself and as

a  result  of  the  said  accident  one  Mahindra  Pick  Up Van  was  badly

damaged.  As a result of the said accident claimant sustained injuries.

As accident took place due to negligence of the claimant himself so he

is not entitled to get any compensation from the insurer of the Bolero

Pick  Up  Van  bearing  registration  No.AS-17-B/0153  i.e.  National

Insurance Company Limited.  So, this claim petition is dismissed and

claimant is not entitled to get any compensation from the OP insurance

company.
This MAC Case is accordingly disposed of.

ORDER 

In the result, claim petition is dismissed and claimant is

not entitled to get any compensation from OP insurance company.  

      Given under my hand and seal of this court this 31st day of May,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

MAC Case No.111/2015

Claimant’s witness : CW-1 Md. Ibrahim Ali

  CW-2 Anisur Rahman

 Exhibits 

Ext-1 Certified copy of FIR

Ext-2 & 3 Certified copy of MVI Reports

Ext-4 & 5 Certified copy of Seizure Lists

Ext-6 Medical Examination Report

Ext-7 D/L of the injured

Ext-8 to 11 Prescriptions

Ext-12 Voter Identity Card

Ext-13 to 17 Cash Memos

   Member: MACT: Dhubri. 


