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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.208/2016

Parties:-

Soker Ali
S/O: Raju Mallyik
VILL: Balodmara Part-II
P.S: Alomganj
P.S: Gauripur
Dist: Dhubri, Assam
Pin - 783331   ..Claimant

Vs.

1.Amzad Ali

S/O: Hatem Ali

VILL: Chautara

P.S: Bogribari

Dist: Kokrajhar

Pin - 783349

2.Girish Dutta
S/O: Late Joy Kanta Dutta
VILL: H/No.30 B/L, Sewali Path
Hatigaon
P.S: Hatigaon
Dist: Kamrup (M)
Pin - 781038

3.The National Insurance Company Limited
Dhubri Branch
D.K. Road, Dhubri
P.O., P.S. & Dist: Dhubri
Pin – 783301 ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 
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Appearance:-

Sri Mofizur Rahman, Advocate for the claimant

Sri T.K. Das, Advocate for OP No.1

None appeared for OP No.2

Sri B.N. Agarwal, Advocate for OP No.3

Date of argument:  22-04-2019

Date of judgment:  14-05-2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor vehicular

accident which occurred on 18-03-2016 at about 5:30 P.M. on NH-31 at

Balodmara under Chapar P.S.
Claimant’s case in brief was that on 18-03-2016 at about

5:30 P.M. when the claimant was going from Alomganj to Balodmara

through a bicycle at that time on NH-31 at Balodmara driver of the

offending vehicle bearing registration No.AS-01-FC/7447 (Bus) coming

from opposite direction in a rash and negligent manner as well as very

high  speed  dashed  the  claimant.   As  a  result  claimant  sustained

grievous injuries including comminuted fracture of both bones and leg.
After  the  accident  injured  was  taken  to  Civil  Hospital,

Dhubri.  Claimant side further stated in his claim petition that he was

admitted at Dhubri Civil Hospital on 18-03-2016 as an indoor patient

and discharged from hospital on 30-03-2016.
In  respect  of  the  aforesaid  accident  a  police  case  was

registered vide Gauripur P.S. Case No275/16 U/s. 279/338 IPC and after

completion of investigation police had submitted charge sheet against

the driver of the offending vehicle U/s. 279/338/427 IPC.
That  at  the time of  accident  the offending vehicle  was

insured  with  OP  No.3  i.e.  National  Insurance  Company  Limited  and

insurance  policy  was  also  valid  covering  the  date  of  the  accident.
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Claimant side prayed before the Hon’ble Court to award compensation

amounting  to  Rs.  10,00,000/-  along  with  interest  from  the  date  of

institution of this case till realisation.
On receipt of  this petition an MAC Case was registered

and  summon  was  issued  to  the  opposite  parties.   On  receipt  of

summon OP No.1  i.e.  driver  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  OP No.2 owner of the

offending vehicle did not turn up, hence this case proceeded ex-parte

against him.  OP No.3 insurer of the offending vehicle had appeared

through his counsel and filed written statement.  
 The main contentions of the written statement submitted

by OP No.1 driver of the offending vehicle are as follows:
That  instant  claim  petition  is  not  maintainable  in  its

present form and in the eye of the law as well as facts, that claimant it

to prove his claim strictly, that the claimant cannot get anything from

the answering OP or the answering OP is not liable to pay anything to

the claimant as prayed for, that the answering OP denied the driver

drive the vehicle in a rash and negligent manner as stated in the claim

petition by the claimant, that the alleged accident took place due to

rough road condition, that the vehicle in question was duly insured with

National Insurance Company Limited and insurance policy is valid with

effect  from  16-09-2015  to  15-09-2016  covering  the  date  of  the

accident, hence answering OP is not liable to pay any compensation to

the claimant, that the alleged vehicle was duly registered with DTO,

Kamrup vide registration No.AS-01-FC/7447 (Ultra Bus) and driver of

the alleged vehicle was holding a valid and effective driving licence at

the time of accident.  OP prayed before the Hon’ble Court to dismiss

the claim petition against the answering OP.
OP No.3  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.3 are as follows:
That this claim petition is not maintainable as there is no

cause of action has been shown in the claim petition, that save and

except what has been specifically admitted in the written statement

rest  of  the  written  statement  made  in  the  claim  petition  are  not

admitted,  that  in  view of  the facts  that  insurance company has  no
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personal knowledge of any such statement hence denied the same,

that  this  claim  petition  is  bad  for  mis-joinder  and  non-joinder  of

necessary parties, that alleged statement made in the claim petition

vide para-4, 5, 6, 7, 8 & 9 are concerned answering OP begs to state

that  claimant  should  produce  all  the  necessary  documents  such  as

address  proof,  income  proof,  etc  in  support  of  his  claim  otherwise

answering OP denies the same, that so far as the statement made in

para-10 is  concerned answering OP denies that  the claimant  was a

pedestrian knocked by Ultra Bus No.AS-01-FC/7447 and so claimant

may be directed to prove the same with documentary evidence, that

so far as statement made in para-11, 12, 13 are concerned the alleged

Ultra  Bus  No.AS-01-FC/7447  was  not  involved  in  the  accident,  that

answering OP states that  facts  of  insurance may be proved by the

policy of insurance and same always remain with the owner.  Further,

answering OP likes to state that claimant failed to give policy number

and validity, full address of policy issuing office, etc so that OP at this

stage denied that Ultra Bus No.AS-01-FC/7447 was insured with them,

so  that  claimant  may  be  directed  to  give  better  particulars  with

documentary  evidence,  that  the  answering  OP does  not  admit  that

Gauripur P.S. had registered a case vide Gauripur P.S. Case No.275/16

U/s. 279/338 IPC hence claimant may be directed to submit certified

copy of insurance, FIR, Charge Sheet, Seizure List, Injury Report, etc in

order to prove the case, that as per statute the owner of the vehicle

who is liable to pay compensation and in case of proof of insurance on

the  date  of  the  accident  insurer  is  liable  to  indemnify  the  insured

subject to the terms and conditions of the policy.  Moreover, the statute

does not make insurer liable to pay interest, it is for the owner of the

vehicle to show that there is a contract, where under the insurer has

assured the insured that the insurer would be liable to pay interest too.

Onus lies on the proceeding on the owner of the vehicle to show that

insurer is liable to pay interest.  There is no statutory liability under the

M.V.  Act  to  pay  interest  by  the  insurer  to  the  claimant,  that  the

claimant also failed to give declaration that he has not filed any claim

petition  before  any  other  tribunal  other  than  this  tribunal  so  that
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claimant may kindly be directed to submit declaration that he has not

filed  any claim petition  before  any  other  tribunal  in  India.   On  the

aforesaid facts and circumstances answering OP is not liable to pay any

compensation to the claimant and are not liable to indemnification to

get any compensation.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether accident took place due to rash and negligent

driving  of  the  vehicle  No.AS-01-FC/7447  (Ultra  Bus)

and claimant sustained injuries due to said accident?
2 Whether the offending vehicle was insured with M/s.

National  Insurance  Company  Limited  at  the  time  of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

 In  the  aforesaid  case  claimant  had  examined  only  one

witness.  OP side did not adduce any evidence.

Heard arguments on behalf of both sides.

DECISION AND REASONS THEREOF

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimant side are briefly discussed.

CW-1 Soker Ali claimant in his evidence on affidavit had

stated that on 18-03-2016 at about 5:30 P.M. while claimant was going

from Alomganj to Balodmari through a bicycle at that time while he

reached on NH-31 at Balodmara driver of the offending vehicle vide

registration No.AS-01-FC/7447 (Bus) coming from opposite direction in

a rash and negligent manner as well as very high speed dashed the

claimant as a result the said accident took place.  As a result of the

said  accident  claimant  sustained  grievous  injuries  including

comminuted fracture of both bones of left hand.  After the accident
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injured  was  admitted  in  Dhubri  Civil  Hospital  on  18-03-2016  and

discharged from hospital on 30-03-2016.

He  further  stated  in  his  evidence  on  affidavit  that  in

respect  of  the aforesaid  accident  a police  case was  registered vide

Gauripur  P.S.  Case  No.275/16  U/s.  279/338  IPC  and  police  after

completion of  investigation had submitted charge sheet  against  the

driver of the offending vehicle.  

He further stated in his evidence on affidavit that at the

time  of  accident  offending  vehicle  was  duly  insured  with  OP  No.3

National  Insurance Company Limited and insurance policy was valid

with effect from 14-09-2015 to 15-09-2016 covering the date of the

accident.  

He further stated in his evidence on affidavit that at the

time of accident he was aged about 35 years and was a head mason

having monthly income of Rs. 15,000/-.  Due to the aforesaid accident

claimant was unable to move freely and to do normal works.  Claimant

side further stated in his claim petition that in course of treatment he

had incurred expenditure amounting to Rs. 113,624/- and for purchase

of medicines amounting to Rs.  10,000/-  and Rs. 12,000/-  for  special

food  and  nutrition.   Claimant  side  through  evidence  had  exhibited

some documents.  Ext-1 is the certified copy of Form No.54 Report, ext-

2 is the certified copy of FIR, ext-3 (a) & 3 (b) are the certified copy of

Ejahar, ext-4 is the certified copy of Charge Sheet, ext-5 is the certified

copy of MVI Report, ext-6 is the certified copy of Seizure List, ext-7 is

the  Discharge  Certificate  of  Dhubri  Civil  Hospital,  ext-8  to  20  are

Prescriptions, ext-21 to 46 are Money Receipts, ext-47, 49 & 51 are the

X-Ray Reports & ext-48, 50 & 52 are the X-Ray Plates.  Annexure-1 is

the photocopy of Voter Identity Card of the injured.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that date of occurrence was on 18-03-2016.  He further stated in

his cross examination that his father had lodged the FIR in respect of
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the aforesaid accident in the police station.  He denied in his cross

examination that there is a delay in lodging the FIR in the police station

due  to  conspiracy  to  made  out  by  mentioning  the  driver  of  the

offending vehicle had driven the vehicle in rash and negligent manner.

He  denied  in  his  cross  examination  that  ext-7  is  manufactured

document.   He  further  stated  in  his  cross  examination  that  in  the

discharge certificate i.e. ext-7 two inks used.  He denied in his cross

examination that he was an outdoor patient of Dhubri  Civil  Hospital

and ext-7 is manipulated document to get enhanced compensation in

this case.  He denied in his cross examination that injury sustained by

the inured was simple.  He has not submitted injury report in the court.

He denied in his cross examination that ext-33 to 35 & 40 to 45 are

fabricated documents.  He also denied in his cross examination that

ext-47,  49  &  51  are  X-Ray  Reports  and  the  said  documents  are

fabricated documents and there is no license number of X-Ray Centre.

He  also  denied  in  his  cross  examination  that  X-Ray  Plates  are  not

connected with the X-Ray Reports.  He further admitted in his cross

examination that he has not submitted any income certificate to prove

his monthly income.

 Perused  the  exhibited  documents  minutely  and  also

evidence adduced by the claimant side minutely.  In the instant case

claimant side had submitted certified copy of Seizure List vide ext-4.

Claimant side had exhibited and proved the following documents vide

ext-1 certified copy of  Form No.54 Report.   As per certified copy of

Form No.54 Report registration number of the offending vehicle was

AS-01-FC/7447  (Ultra  Bus)  and  owner  of  the  offending  vehicle  was

Girish Dutta i.e. OP No.2 and driver of the offending vehicle was Amzad

Ali i.e. OP No.1.  Police after completion of investigation had submitted

charge sheet against the driver of the offending vehicle i.e. OP No.1.

Claimant  side  also  submitted  certified  copy of  MVI  Report.   As  per

certified copy of MVI Report front side of the vehicle was damaged due

to said accident.  
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 I have perused the Seizure List proved in this case vide

ext-6.  As per ext-6 offending vehicle No.AS-01-FC/7447 was insured

with  National  Insurance  Company Limited  and insurance  policy  was

valid  upto  15-09-2016.   As  accident  took  place  on  18-03-2016  so

insurance policy is valid covering the date of the accident.  

 Claimant side had submitted Discharge Slip of Dhubri Civil

Hospital  vide  ext-7.   As  per  Seizure  List  claimant  was  admitted  in

Dhubri Civil Hospital on 18-03-2016 and discharged from hospital on

30-03-2016.   Claimant  side also submitted some bills  and vouchers

regarding  his  treatment  in  the  hospital.   As  per  bills  and  vouchers

submitted by the claimant side regarding purchase of medicines during

the treatment period in hospital amounting to Rs. 13,624/-.  Out of the

aforesaid  bills  and  vouchers  claimant  is  not  entitled  to  get  any

compensation on the basis of ext-34 amounting to Rs. 665/- as there is

no initial after cut mark in the voucher so claimant is not entitled to get

compensation on the basis of ext-34.  Claimant is also not entitled to

get compensation on the basis of ext-35 amounting to Rs. 1019/- as

there is some overwriting and cut mark in the said voucher and no

initial of the pharmacist is there in the aforesaid three cut marks in the

aforesaid voucher. So after deduction of Rs. 665/-+        Rs. 1,019/- it

comes to Rs. 1,684/-. Out of Rs. 13,624/-, the aforesaid amount of Rs.

1,684/- is deducted and it comes to Rs. 11,940/-.

I  have also perused the Discharge Slip exhibited in this

case vide ext-4.  As per discharge slip claimant was admitted in the

Dhubri Civil Hospital on 18-03-2016 and discharged on 30-03-2016.  So

claimant was in hospital as an indoor patient for 20 days.  So, claimant

is entitled to get Rs. 40,000/- under the head pain and sufferings as he

had suffered fracture of his left leg as per injury report exhibited in this

case vide ext-47.

Thus, in total, the claimant is entitled to get Rs. 11,940/-

+ Rs. 40,000/- = Rs. 51,940/- as compensation.
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ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

51,940/- (Rupees Fifty One Thousand Nine hundred and Forty) only to

the claimant payable by OP No.3,  M/s.  National  Insurance Company

Limited through an account payee cheque.  An interest at the rate of

8% per annum is allowed on the total compensation from the date of

filing of claim petition i.e. 01-08-2016 till realisation.

      Given under my hand and seal of this court this 14th day of May,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.

APPENDIX 
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MAC Case No.208/2016

Claimant’s witness : CW-1 Saker Ali

 Exhibits 

Ext-1 Certified copy of Form No.54

Ext-2 Certified copy of FIR

Ext-3 (a) & 3 (b) Certified copy of Ejahar

Ext-4 (a) to 4 (b) Certified copy of Charge Sheet

Ext-5 Certified copy of MVI Report

Ext-6 (a) & 6 (b) Certified copy of Seizure List

Ext-7 Discharge Slip of Dhubri Civil Hospital

Ext-8 to 20 Prescriptions

Ext-21 to 46 Money Bills

Ext-47, 49 & 51 X-Ray Reports

Ext-48, 50 & 52 X-Ray Plates

Annexure-1 Photocopy  of  Voter  Identity  Card  of

injured

   Member: MACT: Dhubri. 


