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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.214/2012

Parties:-

Sudha Das
W/O: Late Pradip Das
VILL: Jhinga Pally 
P.O: Barokadali
Dist: Cooch Behar (West Bengal)   ..Claimant

Vs.

1.Shankari Saha

(Owner of the LP Truck No.AS-18-A/0762)

2.Sorab Ali
(Driver of the LP Truck No.AS-18-A/0762)

3.United India Insurance Company Limited
(Insurer of the LP Truck No.AS-18-A/0762) ..Opp.

Parties

 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri P. Patwary & Sri Sunil Agarwal, Advocates for the claimant

Sri Soleman Mollah, Advocate for OP No.1 & 2

Sri B.K. Das, Advocate for OP No.3

Date of argument:  30-04-2019

Date of judgment:  27-05-2019
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Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  act  for  granting compensation in respect of  motor  vehicular

accident which occurred on 18.05.2011 at about 15:30 P.M. at village

Barokadali Chowpathy on NH-31 under Boxirhat P.S. in the district of

Cooch Behar, West Bengal.
Claimant’s case in brief was that on 18.05.2011 at about

15:30 P.M. while their son named Pranoy Das was walking by the left

side of NH-31 near Barokadali  Chowpathy under Boxirhat P.S. in the

district of Cooch Behar, West Bengal, at that time, one Truck bearing

registration No.AS-18-A/0762 being driven by its driver in a high speed

and reckless manner and knocked down his son from behind.  As a

result  injured  was  thrown  out  on  the  road  and  sustained  multiple

grievous injuries.  After the accident local people gathered there and

police from Boxirhat P.S. rushed to the place of occurrence and took the

injured in a very serious condition to nearby Tufanganj SD Hospital but

considering the seriousness of injuries sustained by the injured, doctor

of  Tufanganj  Hospital  referred  the  injured  to  higher  centre  and

accordingly  injured  was  shifted  to  Maharaja  Nursing  Home  Private

Limited, Cooch Behar where injured was admitted in the said Nursing

Home  as  indoor  patient  on  18.05.2011  and  discharged  from  said

Nursing Home on 31.05.2011.
Claimant’s  side further  stated in  his  claim petition that

due to said accident his son sustained multiple grievous injuries which

are as follows:
1. Severe  head  injury,  fracture  and  defuse  cerebral

edema  with  right  frontal  hemorraghe  evolving

contusion.
2. Multiple soft tissue in different parts of the body.

Claimant’s  side further  stated in  his  claim petition that

due to said injuries their son is having constant headache, insomnia

and anxiety and loss of  memory and all  the injuries are resulted in

permanent disability.  
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Claimant’s side further stated in their claim petition that

accident took place due to rash and negligent driving by the driver of

the offending truck bearing registration No.AS-18-A/0762 and it  was

duly  investigated  by  police  vide  Boxirhat  P.S.  Case  No.82/11  U/s.

279/338/304-A IPC against the driver of the offending Truck.

Claimant side further stated in his claim petition that at

the time of accident their son was 12 years of old who was a school

student  but  due to aforesaid  injuries  his  academic career  has been

badly affected.  Claimant side further stated in his claim petition that

claimant had incurred an expenditure amounting to Rs.  40,000/-  for

medical treatment of his son for the injuries sustained by him in the

accident  till  date  but  some  of  the  medical  prescriptions,  expense

vouchers could not be preserved due to mental tension, anxiety, etc.

However, expense voucher of Rs. 19,713.96 has been submitted.

Claimant  prayed  before  the  Hon’ble  Court  to  award

compensation amounting to Rs. 3,00,000/- along with 9% interest for

the injuries sustained by their son in a motor vehicular accident.

On receipt of  this petition an MAC Case was registered

and  summon  was  issued  to  the  opposite  parties.   On  receipt  of

summon OP No.1 & 2 owner and driver of the offending vehicle had

appeared through his counsel and filed written statement.  The main

contentions of the written statement submitted by OP No.1 & 2 are as

follows:

That present claim petition against the answering OP No.1

& 2 in its present form are not maintainable as such same is liable to

be dismissed,  that answering OP No.1 & 2 denies their  liability and

responsibility to pay compensation to the claimant and present case

against the answering OP No.1 & 2 are not sustainable in the eye of

law, that the answering OP No.1 is the registered owner of the vehicle

having  valid  registration  certificate  and  valid  insurance  policy

certificate and insurance policy is also valid upto 05.12.2011 covering

the date of  the accident,  that  OP No.2 is  skilful  driver  having valid
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driving  licence  and  driving  licence  was  also  valid  upto  08.07.2013

issued by licencing authority and as such OP No.2 is not liable to pay

any  compensation  to  the  claimant.   Under  the  above  facts  and

circumstances, OP No.1 & 2 prayed before the Hon’ble Court to dismiss

the claim petition against the answering OP No.1 & 2 and exonerate

them from liability to pay any compensation to the claimant.

OP No.3  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.3 are as follows:

That  above  mentioned  case  was  initially  filed  against

National Insurance Company Limited and later on by amendment, vide

order dated 30.09.2016 name of National Insurance Company Limited

was deleted and United India Insurance Company Limited has been

inserted in place of National Insurance Company Limited, that claim

petition is not maintainable against United India Insurance Company

Limited as such claim petition is liable to be dismissed, that injured was

not involved in the accident of the vehicle No.AS-18-A/0762, that there

is no cause of action against the answering OP, that this case is bad for

non  compliance  of  Section  163  of  the  M.V.  Act,  that  United  India

Insurance Company Limited does not admit the accident was caused

due  to  rash  and  negligent  driving  of  the  vehicle  No.AS-18-A/0762

(Truck) and vehicle was not involved in the accident, that claim petition

suffers from irregularity as clamant has not filed affidavit stating that

he has not filed any claim petition in any other court  of India,  that

claimant has not submitted Charge Sheet, Police Report, MVI Report to

prove  on  whose  fault  accident  occurs,  that  alleged  injury  was  not

permanent in nature and loss of memory causing permanent partial

disability is false, that United India Insurance Company Limited is not

liable to pay prevailing bank interest, if the claimant said take more

and more adjournments for final disposal of the case, that if owner of

the vehicle failed to co-operate with United India Insurance Company

Limited, adverse interference may be drawn against the owner of the

vehicle, that amount claimed has no legal basis.  OP prayed before the
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Hon’ble Court to hold that United India Insurance Company Limited is

not liable to pay any compensation to the claimant.

After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent  driving  of  the  vehicle  No.AS-18-A/0762

(Truck) and son of the claimant sustained injuries due

to said accident?
2 Whether the offending vehicle was insured with M/s.

United India Insurance Company Limited at the time of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

 In  the  instant  case  claimant  side  had  examined  two

witnesses.  OP side did not adduce any evidence.

Heard arguments on behalf of both sides.

DECISION AND REASONS THEREOF

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

Evidence led by claimant side are briefly discussed.

CW-1 Sudha Das wife of the claimant named Pradip Das

had  submitted  her  evidence  on  affidavit  and  in  her  evidence  on

affidavit she had stated that above noted claim case was initially filed

by her late husband Pradip Das claiming compensation for the injuries

sustained by her son named Pronoy  Das in a motor vehicular accident

which took place on 18.05.2011 under Boxirhat P.S. in the district of

Cooch Behar, West Bengal.
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She further stated in her evidence on affidavit that during

the proceeding of the instant case, husband of the claimant died on

10.03.2014 due to his prolong illness.  

She  further  stated  in  her  evidence  on  affidavit  that  on

18.05.2011 at about 15:30 A.M. while their son was walking by the left

side of  NH-31 near  Barokodali  Chowpathi  under  Boxirhat  P.S.  in  the

district of Cooch Behar, West Bengal, at that time, one Truck bearing

registration No.AS-18-A/0762 which was driven by its driver in a high

speed and reckless manner, knocked down their son from behind.  As a

result  of  the  said  accident  he  was  thrown  out  from  the  road  and

sustained multiple grievous injuries.  She further stated in her evidence

on affidavit that immediately after the accident local people gathered

there and in  the meantime,  police  from Boxirhat  P.S.  rushed to the

place of occurrence and took the injured in very serious condition to

nearby  Tufanganj  SD  Hospital  but  considering  the  seriousness  of

injuries  sustained  by  the  injured,  injured  was  shifted  to  Maharaja

Nursing  Home Private  Limited,  Cooch  Behar  where  he  remained as

indoor patient from 18.05.2011 to 31.05.2011 and thereafter remained

continuous treatment for about ten months.

She further stated in her evidence on affidavit that due to

aforesaid accident her son had sustained grievous injuries.

1. Severe  head  injury,  fracture  and  defuse  cerebral

edema  with  right  frontal  hemorraghe  evolving

contusion.
2. Multiple soft tissue in different parts of the body.

She further stated in her evidence on affidavit that due to

said accident her son having constant headache, insomnia, anxiety and

loss  of  memory  and  as  such  all  the  above  injuries  has  resulted  in

permanent disability.

She  further  stated  in  her  evidence  on  affidavit  that

accident took place due to rash and negligent driving by the driver of

the offending vehicle and after the accident injured was first taken to
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Tufanganj  SD  Hospital  but  considering  the  seriousness  of  injuries

sustained by the injured, doctor of said hospital at once referred him to

higher centre.  Accordingly, insured was shifted to Maharaja Nursing

Home  Private  Limited,  Cooch  Behar  where  he  remained  as  indoor

patient from 18.05.2011 to 31.05.2011 and thereafter also remained

under continuous treatment for about ten months.

She further stated in her evidence on affidavit that due to

said accident her son had sustained multiple grievous injuries:

1. Severe  head  injury,  fracture  and  defuse  cerebral

edema  with  right  frontal  hemoraghe  evolving

contusion.
2. Multiple soft tissue in different parts of the body.

She further stated in her evidence on affidavit that due to

said  accident  her  son  is  having  constant  headache,  insomnia  and

anxiety and also loss of memory and as such all  the above injuries

resulted in permanent disability.

She further stated in her evidence on affidavit that due to

rash and negligent driving by the driver of the offending Truck No.AS-

18-A/0762  the  accident  took  place  and it  was  duly  investigated  by

police vide Boxirhat P.S. Case No.82/11 U/s. 279/338/304-A IPC.

She further stated in her evidence on affidavit that she

had  incurred  expenditure  amounting  to  Rs.  40,000/-  for  medical

treatment of her son in respect of the aforesaid accident.  

Claimant side had exhibited following documents through

her evidence.  Ext-1 is the Referral Card of Tufanganj SD Hospital, ext-2

is the Discharge Certificate of Maharaja Nursing Home Private Limited,

Cooch Behar, ext-3 & 4 are CT Scan Reports, ext-5 is the Medical Test

Report, ext-6 to 8 are Medical Prescriptions, ext-9 to 31 are Medical

Expense Vouchers amounting to Rs.  19,713.93 & ext-32 is  Accident

Information Report in Form No.54.
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Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in her cross examination she had

stated that she is an illiterate lady.  She further stated in her cross

examination that she cannot able to say the contents of her evidence

on affidavit.  She further stated in her cross examination that at the

time of accident she was in her residence at village Jhingapurni and

village Barokodali  and village Jhingapurni are different villages.  She

further  stated  in  her  cross  examination that  she did  not  personally

witness  the  accident.   She  denied  in  her  cross  examination  that

vouchers does not tally with medical prescriptions.  She further stated

in  her  cross  examination  that  initially  her  husband  had  lodged  the

claim petition in the court and after his death she was impleaded as

claimant  and proceeding the case.   She further  stated in her  cross

examination that accident took place on NH-31 near village Barokodali.

She further stated in her cross examination that NH-31 is connected

Bengal with Assam and same road is very busy road.  It is not a fact

that accident did not occur due to rash and negligent driving by the

driver  of  the  offending  truck.   She  further  admitted  in  her  cross

examination that there is a separate MAC Tribunal in Cooch Behar.  She

further stated in her cross examination that she cannot able to say who

had collected Form No.54 Report from police station and she cannot

able to say name of the owner of the vehicle involved in the accident.

She further stated in her cross examination that except vouchers from

Maharaja Hospital other vouchers and prescriptions submitted by her

are  false.   It  is  not  a  fact  that  she  is  not  entitled  to  get  any

compensation for the treatment of her son from United India Insurance

Company Limited.

CW-2 Ramani Das in his evidence on affidavit had stated

that he know the claimant as well as the injured victim Pronoy Das of

the  instant  case  who  met  with  an  accident  on  18.05.2011  under

Boxirhat P.S. in the district of Cooch Behar, West Bengal.  He further

stated in his evidence on affidavit that on 18.05.2011 at about 15:30

P.M.  while  he  was  standing  by  the  side  of  NH-31  near  Barokodali
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Chowpathi  under  Boxirhat  P.S.  in  the  district  of  Cooch  Behar,  West

Bengal,  at  that  time, he noticed that  one Truck bearing registration

No.AS-18-A/0762 which is being driven by its driver with very rash and

negligent manner knocked down the victim named Pranay Das from

behind who was walking by the left side of the road.  As a result of the

said accident victim was thrown out on the road and sustained multiple

grievous injuries.  

He further stated in his evidence on affidavit htat after the

accident police personal from nearby Boxirhat P.S. rushed to the place

of  occurrence  and  took  the  injured  in  a  very  serious  condition  to

Tufanganj  SD  Hospital  but  immediately  on  being  referred  he  was

shifted to Maharaja Nursing Home, Cooch Behar.

He further stated in his evidence on affidavit that due to

said  accident  victim  sustained  multiple  grievous  injuries  including

severe  head injury,  facture  and defused cerebral  edema,  that  right

frontal hemorraghe evolving contusion with other multiple soft tissue

injury causing permanent disability.

He further stated in his evidence on affidavit that accident

took  place  due  to  rash  and  negligent  driving  by  the  driver  of  the

offending vehicle bearing registration No.AS-17-A/0762 which was duly

investigated  by  the  police  vide  Boxirhat  P.S.  Case  No.82/11  U/s.

279/338/304-A IPC and case was registered against the driver of the

offending truck.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that his house is situated at Jhingapally and residence of Pranoy

Das is at Cooch Behar but he cannot able to say exact place of his

house.  He further stated in his cross examination that he cannot able

to say exact date and month of accident.  He also denied in his cross

examination  that  police  did  not  cite  him as  a  witness  and  for  this

reason he has not submitted Charge Sheet in this case.  He denied in

his cross examination that his evidence on affidavit is written as per
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dictation of the claimant.  He also denied in his cross examination that

injured reside in his maternal uncle’s house.  He denied in his cross

examination that he did not witness any accident and he is a procured

witness of the claimant.

In the instant case OP side did not adduce any evidence.  

Perused the exhibited documents minutely.

Heard arguments on behalf of both sides.

Perused  the  evidence  adduced  by  the  claimant  side

minutely.

In  the  instant  case  claimant  side  had  adduced  two

witnesses and exhibited some documents like Referral Slip of Tufanganj

SD  Hospital  vide  ext-1,  Discharge  Certificate  of  Maharaja  Nursing

Home, Cooch Behar vide ext-2, CT Scan Report, Medical Test Report,

Medical Prescriptions, Expense Vouchers of Rs. 19,703.96 and Accident

Information Report in Form No.54.

I have perused ext-32 i.e. Form No.54 Report minutely.  As

per  Form No.54 Report  registration number of  the offending vehicle

was AS-18-A/0762 (Truck) and owner of the vehicle was Smt. Sankari

Saha, i.e. OP No.1.  

In respect of the aforesaid accident police had registered

a case vide Boxirhat P.S. Case No.82/11 U/s. 279/338/304-A IPC.  As per

Form  No.54  Report  driving  licence  of  the  driver  is  valid  upto

08.07.2013.  As accident took place on 18.05.2011 so driving licence of

the driver is valid covering the date of the accident.

Regarding  insurance  policy  owner  side  had  submitted

copy of insurance.  As per copy of insurance policy offending vehicle

was  insured  with  United  India  Insurance  Company  Limited  and

insurance policyis valid with effect from 06.12.2010 to 05.11.2011.  As

accident took place on 18.05.2011 so insurance policy is valid covering
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the date of the accident.  So, OP insurance company is liable to pay

compensation to the claimant.

As per claimant and also in his evidence adduced by the

claimant side injured was in hospital as an indoor patient at Maharaja

Nursing Home Private Limited and Diagnostic Centre vide ext-3.  As per

ext-3  injured named Pranoy Das  was admitted at  Maharaja Nursing

Home Private Limited & Diagnostic Centre, Cooch Behar on 18.05.2011

and discharged from hospital on 31.05.2011 so victim was in hospital

as indoor patient for 13 days.

Claimant  side  had  submitted  bills  and  vouchers

amounting to Rs. 19,703/- regarding treatment period due to injuries

sustained by him in a motor vehicular accident.  So, claimant is entitled

to get Rs. 19,500/- under the head of medical treatment.  As claimant

was in hospital as an indoor patient for 13 days so, claimant is entitled

to get Rs. 10,000/- under the head of pain & sufferings. 

Thus, in total, claimant is entitled to get Rs. 19,500/- + Rs.

10,000/- = Rs. 29,500/- as compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

29,500/-  (Rupees  Twenty  Nine  Thousand  Five  Hundred)  only  to  the

claimant payable by OP No.3,  M/s.  United India Insurance Company

Limited through an account payee cheque.  An interest at the rate of

8% per annum is allowed on the total compensation from the date of

filing of claim petition i.e. 05.11.2012 till realisation.

      Given under my hand and seal of this court this 27th day of May,

2019
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Member, MACT, Dhubri.       Member,  MACT,

Dhubri.

APPENDIX 

     MAC No.214/2012

Claimant’s witness : CW-1 Sudha Das

  CW-2 Ramani Das

 Exhibits 

Ext-1 Referral  Card  of  Tufanganj  S.D.

Hospital

Ext-2 Discharge Certificate

Ext-3 & 4 C.T. Scan Reports

Ext-5 Medical Test Report
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Ext-6 to 8 Medical Prescriptions 

Ext-9 to 31 Medical Expense Vouchers

Ext-32 Accident  Information  Report  in  Form

No.54

   Member: MACT: Dhubri. 


