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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.385/2014

Parties:-

Mainul Hoque Mondal @ Md. Moynal Hoque Mondal
S/O: Late Akbor Mondal
VILL: Kadamtoli
P.S: Mankachar
Dist: Dhubri, Assam

..Claimant

Vs.

1.Muktar Alom

S/O: Golam Sonowar

VILL: Pubergaon

P.O. & P.S: Mankachar

Dist: Dhubri, Assam

(Owner of the Tempo Vehicle No.ML-08-C/9612)

2.The Oriental Insurance Company Limited
Dhubri Branch
G.T.B. Road, Dhubri Town
P.O., P.S. & Dist: Dhubri, Assam ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri A. Rezzak & Sri P. Chakraborty, Advocates for the claimant

None appeared for OP No.1

Sri S.K. Das, Advocate for OP No.2

Date of argument:  02.05.2019
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Date of judgment:  30.05.2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of M.V. Act for granting compensation in respect of injuries sustained

by him in a motor vehicular accident which occurred on 08.06.2014 at

about 4:00 P.M. on PWD Road at Gajarikandi under Mankachar P.S.
Claimant’s case in brief was that on 08.06.2014 at about

4:00 P.M. claimant  met with a serious road traffic accident on PWD

Road at Gajarikandi while claimant was coming towards his house from

Hatsinghimari  by  Tempo  bearing  registration  No.ML-08-C/9612.

Accident took place due to rash and neglingent driving by the driver of

the said vehicle.  As a result of the said accident claimant sustained

serious injuries.  After the accident claimant was brought to Gajarikandi

PHC  but  considering  the  seriousness  of  injuries  sustained  by  him

doctors of the concerned hospital referred him to higher hospital for

better  treatment.   Accordingly,  claimant  was  brought  to  GMCH,

Guwahati  wherein  on  09.06.2014  claimant  was  admitted  as  indoor

patient in the said hospital and took treatment till 14.06.2015.
Claimant further stated in the claim petition that due to

said accident he had sustained fracture of left leg and multiple injuries

all over the body, internal fixation done under S/A on 12.06.2014 ORN

975/14.
Claimant side further stated in his claim petition that he

was released from the hospital on 14.06.2014 and doctor advised him

to take bed rest for three months and thereafter he attend hospital for

further check up.  Till  date he is under continuous treatment and to

remove the fixation of plate at least 4 / 5 years are required.
Claimant side further stated in his claim petition that in

respect  of  the  aforesaid  accident  police  of  Mankachar  P.S.  had

registered a case vide Mankachar P.S. Case No.259/14 U/s. 279/338 IPC

corresponding to GD Entry No.353.
Claimant side further stated in his claim petition that at

the time of accident the vehicle was owned by OP No.1 and insured

with OP No.2 i.e. Oriental Insurance Company Limited, Dhubri Branch.  
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 At the time of accident claimant was 53 years old and he

was the only earning members of  his family.   Claimant side further

stated in his claim petition that he was a conductor of night bus by

profession and also involved in cultivation and monthly income from all

sources is Rs. 10,000/- per month.  Claimant side further stated in his

claim petition that during the course of his treatment he had incurred

expenditure amounting to Rs. 1,00,000/- for treatment, Rs. 30,000/- for

special  food  &  nutrition,  Rs.  20,000/-  for  attendant  charges,  Rs.

20,000/- for transportation.
Claimant  prayed  before  the  Hon’ble  Court  to  award

compensation amounting to Rs. 8,00,000/- along with interest from the

date of institution of this case till realisation.
On receipt of the petition an MAC Case was registered and

summon was issued to the opposite parties.  On receipt of summon OP

No.1 owner of the offending vehicle did not turn up, hence this case

proceeded ex-parte against OP No.1.
OP No.2  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.2 are as follows:
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be dismissed, that the

claim  petition  is  barred  by  principle  of  estoppels,  waiver  and

acquiescence and hence it  is  liable to  be dismissed,  that  the claim

petition is baseless, speculative and not entertainable under law, that

the answering OP does not admit the alleged accident and also denies

that alleged accident was caused due to rash and negligent driving of

the vehicle allegedly insured with the answering OP, that accident, if

any, has been caused due to negligence contributed by the claimant

himself  and  hence  claim  against  the  Oriental  Insurance  Company

Limited is liable to be dismissed, that the contents of para-22 of the

claim  petition  is  false,  concocted  and  manufactured  and  hence

claimant  is  required  to  prove  the  same,  that  the  owner  OP  in  the

instant case had deliberately violated the terms and conditions of the

insurance policy and allowing the driver to ply the vehicle in the road
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where  the  route  permit  has  not  been  granted  by  the  concerned

authority,  hence claim petition against the insurance company does

not lie and also liable to be dismissed, that all the material allegations

made in the claim petition are false and petition is not maintainable

either on facts or in law and also under the given circumstances of the

case,  hence  petition  is  liable  to  be  dismissed  in  limine  with  costs

against the answering OP, that the answering OP does not admit the

alleged  accident  and  denies  all  the  allegations  made  in  the  claim

petition and thus claimant is hereby put its strict proof thereof, that the

answering OP seeks protection U/s. 147 and 149 of the M.V. Act, that

the answering OP further submits that as per Section 158 (6) of M.V.

Act, 1988 it is the mandatory duty of the concerned police station to

forward all the relevant documents to the insurer within 30 days from

the date of information but in the instant case concerned police station

failed to forward the documents and not complied with the statutory

demands, as regards in para-8 & 9 of the claim petition answering OP

hereby submits that claimant or the relevant official may be issued the

necessary directive to cause production of the police report or other

relevant papers for  the claim to be substantiated,  that  the medical

certificate, injury report and other papers respecting the alleged injury

may be directed to the petitioner to be produced for the statement

forwarded in para-11, 12 & 13 of the claim petition to be substantiated,

that  route  permit  /  road  permit,  valid  and  effective  driving  licence,

registration  documents,  fitness  of  the  vehicle  to  be  directed  to  be

produced by the owner, otherwise it shall be presumed that there is

statutory violation of the policy condition and hence answering OP is

not responsible towards any liability and claim, if any, is also subject to

the compliance of Section 64 VB of Insurance Act.  Under the aforesaid

circumstances OP prayed before the Hon’ble Court to dismiss the claim

petition against the answering OP with costs.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor vide order dated 01.08.2015 had passed an order

that  issues are  framed in this case.   On close scrutiny of  the case

record I do not find issues in the case record, probably said issues has
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been misplaced.   As  successor  in  office I  have framed fresh issues

today.  As argument of both sides are already heard so there is no need

to hear further argument in respect of the aforesaid issues.

DECISION AND REASONS THEREOF

ISSUE No. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

In the instant case claimant side had examined only one

witness.  OP side did not adduce any evidence.  

Heard arguments on behalf of both sides.

The evidence led by claimant side are briefly discussed.

CW-1 Mainul Hoque Mondal claimant in his evidence on

affidavit had stated that he is the claimant of this case and he is well

acquainted  with  the  facts  of  this  case.   He  further  stated  in  his

evidence on affidavit that on 08.06.2014 at about 4:00 P.M. he met

with a serious road traffic accident on PWD Road at Gajarikandi while

he  was  coming  towards  his  house  from  Hatsinghimari  by  Tempo

bearing registration No.ML-08-C/9612.

The accident took place due to rash and negligent driving

by the driver  of  the said  vehicle.   As a result  of  the said  accident

claimant  sustained  injuries  on  various  parts  of  his  body.   After  the

accident  claimant  was  brought  to  Gajarikandi  PHC  for  necessary

treatment but considering the seriousness of injuries sustained by the

injured  doctor  of  the  said  hospital  referred  the  injured  to  higher

hospital  for  better  treatment.   Accordingly,  injured  was  brought  to

GMCH,  Guwahati  wherein  he  was  admitted  at  GMCH,  Guwahati  on

09.06.2014 and took treatment in the said hospital till 14.06.2014.  

Due to aforesaid accident claimant sustained fracture of

left leg and multiple injuries all over the body, internal fixation done

under SA on 12.06.2014 ORN 975/14.  He further stated in his evidence

on affidavit that he was released from the hospital on 14.06.2014 and
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after  that  doctor  advised  him  to  take  absolute  bed  rest  for  three

months and thereafter to attend hospital for further check up.  Till date

at least 4 / 5 years are required.  He further stated in his evidence on

affidavit that accident took place on PWD Road at Gajarikandi.

In  respect  of  the  aforesaid  accident  a  police  case  was

registered  vide  Mankachar  P.S.  Case  No.259/14  U/s.  279/338  IPC

corresponding to GD Entry No.353.  

He further stated in his evidence on affidavit that at the

time of accident the vehicle was owned by OP No.1 and insured with

OP No.2 i.e. Oriental Insurance Company Limited, Dhubri Branch.  He

further stated in his evidence on affidavit that at the time of accident

he was 53 years old and he was the only earning member of the family

and also conductor of night bus by profession and monthly earning of

all sources is Rs. 10,000/-.  Due to said accident he lost his strength

specifically on his left leg and till today he could not move freely nor

perform normal  work freely as like before.   He further stated in his

evidence on affidavit that he had been suffering the mental agony as

he lost his actual strength on the injured leg and for which he depriving

from business.  

He  further  stated  in  his  evidence  on  affidavit  that  in

respect  of  the  aforesaid  treatment  he  had  incurred  expenditure

amounting to Rs. 1,00,000/- for treatment, Rs. 30,000/- for special food

and  nutrition,  Rs.  24,000/-  for  attendant  and  Rs.  20,000/-  for

transportation charges.  

Claimant prayed before the Hon’ble Court to get adequate

costs and compensation from OP insurance company on various heads

as admissible under M.V. Act.

Claimant  side  had  exhibited  following  documents  by

exhibiting some documents.  Ext-1 is the original Form No.54 Report,

ext-2  is  the Referral  Slip  of  Gajarikandi  PHC,  ext-3  is  the Discharge

Certificate  of  GMCH,  Guwahati,  ext-4  is  the  Advice  Slip  of  GMCH,
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Guwahati, ext-5 to 21 are Money Receipts of various tests of GMCH,

Guwahati amounting to Rs. 4,410/-, ext-22 to 26 are the Cash Memos

of medicines and surgical materials amounting to Rs. 26,650/-, ext-27

to 36 are various Test Reports of GMCH, Guwahati, ext-37 to 39 are X-

Ray Plate.

Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated  that  he  could  not  able  to  say  registration  number  of  the

offending auto vehicle / tempo in which he was travelling.  He further

stated in his cross examination that about 12 / 13 passengers were

travelling in  the offending tempo.   He further  admitted in his  cross

examination that  he had not filed copies of  FIR,  Charge Sheet,  MVI

Report, Seizure List, etc in the court.  He further stated in his cross

examination  that  offending  tempo was  driven  in  a  high  speed  and

excessive speed but  he cannot  able  to  say the exact  speed of  the

tempo.  He denied in his cross examination that offending tempo was

not driven in a high speed as well as rash and negligent manner.  He

further admitted in his cross examination that he was sitting one of the

seat  of  the  offending  tempo.   It  is  not  a  fact  that  he  was  not  a

conductor of night bus and that he does not have monthly income of

about Rs. 10,000/-.  He further admitted in his cross examination that

he did not submit any documentary proof to show that he was working

as conductor of a bus.  He denied in his cross examination that he did

not incur expenditure amounting to Rs. 1,00,000/- towards treatment,

Rs.  30,000/-  towards  special  diet  and nutrition and Rs.  20,000/-  for

transportation charges.  He further admitted in his cross examination

that he had not filed any advice given by doctors for removal of the

stainless steel nail  which was affixed in his knee.  He denied in his

cross examination that he did not require future treatment.  He denied

in his cross examination that ext-22 to 26 do not have supporting and

corresponding prescriptions.   Ext-22 to  26 are  under  objection.   He

denied in his cross examination that offending tempo being driven in a

rash and negligent manner.  He also denied in his cross examination
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that tempo did not have proper and effective route permit and driver of

the tempo did not possess a valid and effective driving licence.  He

denied in his cross examination that insurance company is not liable to

pay any compensation to the claimant.

Perused the exhibited documents minutely.  As per claim

petition and also evidence on affidavit that the alleged accident took

place on 08.06.2014 at about 4:00 P.M. on PWD Road at Gajarikandi.

Claimant  side had exhibited Form No.54 Report  vide ext-1.   As  per

Form No.54 Report registration number of the offending vehicle is ML-

08-C/9612  (Tempo)  and  the  vehicle  in  question  was  insured  with

Oriental Insurance Company Limited and insurance policy is valid upto

17.03.2014.  As accident took place on 08.06.2014 so insurance policy

is valid covering the date of the accident.  

 Claimant  side  had  submitted  and  exhibited  series  of

prescriptions  and vouchers.   As  per  Discharge Certificate issued by

GMCH,  Guwahati  shaft  of  femur  left  S/F  alleged  due  to  RTA  at

Mankachat area at 3:00 P.M. on 08.06.2014.  As per treatment Orif Nail

is  done and S/A on 12.06.2014.   As per Form No.54 Report  driving

licence of the driver is also valid covering the date of the accident.

 Claimant  side  had  submitted  series  of  medical

prescriptions,  discharge  slip  of  GMCH,  Guwahati.   As  per  Discharge

Certificate issued by GMCH, Guwahati claimant was admitted at GMCH,

Guwahati  as  indoor  patient  on  09.06.2014  and  discharge  from  the

hospital  on 14.06.2014 i.e.  claimant  was  in  GMCH,  Guwahati  as  an

indoor patient for six days.  Claimant side had mentioned in his claim

petition  and  also  in  his  evidence  on  affidavit  that  he  had  suffered

fracture  injury  and  also  nail  was  fitted  but  he  had  not  filed  any

documentary proof regarding transportation charge for going to GMCH,

Guwahati from Mankachar.

Claimant side had submitted bills and vouchers regarding

his long treatment amounting to Rs. 31,700/-.  So, after considering

entire  aspects  on evidence  on record I  am opinion that  claimant  is
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entitled  to  get  aforesaid  compensation  from  OP  No.2  i.e.  Oriental

Insurance Company Limited as insurance policy is valid at the time of

accident.  So, claimant is entitled to get following compensation under

the  aforesaid  heads.   Pain  &  Sufferings  amounting  to  Rs.  10,000/-.

Medical  Bills  and  Vouchers  amounting  to  Rs.  31,700/-  and

transportation charges from Mankachar to Guwahati Rs. 5,000/-.  As

claimant was in hospital  as an indoor patient for six days,  so he is

entitled  to  get  compensation  under  the  head  of  loss  of  earning

amounting to Rs. 5,000/-.

Thus, in total, claimant is entitled to get Rs. 10,000/- + Rs.

31,700/- + Rs. 5,000/- + Rs. 5,000/- = Rs. 51,700/- as compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

51,700/-  (Rupees Ninety One Thousand Seven Hundred) only  to  the

claimant payable by OP No.2, M/s. Oriental Insurance Company Limited

through an account payee cheque.  An interest at the rate of 8% per

annum is allowed on the total compensation from the date of filing of

claim petition i.e. 20.09.2014 till realisation.

      Given under my hand and seal of this court this 30th day of May,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

MAC Case No.385/2014

Claimant’s witness : CW-1 Mainul Hoque Mondal

 Exhibits 

Ext-1 Accident  Information  Report  in  Form

No.54

Ext-2 Referral Slip

Ext-3 Discharge Certificate

Ext-4 Advice Slip

Ext-5 to 21 Money Receipts

Ext-22 to 26 Cash Memos

Ext-27 to 36 Various Test Reports

Ext-37 to 39 X-Ray Plates

   Member: MACT: Dhubri. 


