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IN THE COURT OF THE SESSIONS JUDGE, DHUBRI. 

 

CRIMINAL APPEAL NO. 22/2018 

 

MALA GHOSH:- APPELLANT 

VS.  

1. THE STATE OF ASSAM & 

2. AMITESH @ RAJA GHOSH - RESPONDENTS. 

 

PRESENT:- DIPAK THAKURIA,  

                    SESSIONS JUDGE, DHUBRI. 

 

APPEARANCE: Z. ALOM, ADV. FOR THE APPELLANT. 

   B. BASUMATARY, PUBLIC PROSECUTOR, FOR STATE. 

   E. HUSSEIN, ADV. FOR PRIVATE RESPONDENT. 

 

DATE OF ARGUMENT:-   14-11-2019. 

DATE OF JUDGMENT :-   28-11-2019. 

 

JUDGMENT 

 

1. By this appeal under section 372 of Cr. P. C. the appellant Mala Ghosh challenged 

the judgment and order of acquittal passed by learned Additional Chief Judicial 

Magistrate, Dhubri N. Boro on 26-11-2018 in connection with G. R. Case No. 

738/2012 under sections 419/420 IPC.  

 

2. It appears that the appellant filed a written ejahar before the Officer-in-charge, 

Dhubri police station against private respondent Amitesh @ Raja Ghosh and another 

with an allegation that the ejahar named accused persons on 20-07-2011 

fraudulently created a Special Power of Attorney at Dhubri Sub-Registrar Office 

where a photograph of another woman was affixed and her signature was forged. 

The accused/private respondent by dint of the forged power of attorney tried to sell 

a plot of land of the appellant situated at village Kawakhalia in the district of 

Darjeeling, West Bengal. 

 
3. Officer-in-charge of Dhubri police station registered a case as Dhubri P. S. Case No. 

101/2012 under sections 419/420/34 IPC against two ejahar named accused 

persons. The I. O. after investigation submitted charge sheet only against private 
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respondent under sections 319/420 IPC.  

 
4. The trial Court framed charge against accused/private respondent under sections 

419/420 IPC, examined seven witnesses and after conclusion of the trial found that 

the prosecution failed to establish the charge framed against the accused/private 

respondent and acquitted him on benefit of doubt.  

 

5. Being aggrieved at and dissatisfied with the judgment and order passed by ld. trial 

Magistrate, Dhubri the complainant/appellant preferred this appeal on various 

grounds and has prayed to set aside the impugned judgment and order.  

 
6. Notice to the private respondent was issued. He appeared and contested the appeal.  

 
7. Case record from the trial Court has been called for and received the same.  

 
8. Heard argument advanced by learned counsels appearing for the parties.  

 

9. I have carefully perused the impugned judgment and order and entire case record 

of the trial Court Court.  

 
10. Learned counsel for the appellant has submitted that learned trial Magistrate without 

going into the depth of the evidence led by the prosecution passed the judgment of 

acquittal. The appellant filed the ejahar against two persons and the investigating 

officer without any basis had shown one principal accused as not sent up in the 

charge sheet and the trial Magistrate did not invoke the provision of section 319 of 

the Cr. P. C. The document in question was sent to FSL and the Scientific Officer 

ascertained that the signature of the appellant appears in the so called power of 

attorney was forged. There should be charge on forgery. But learned trial Magistrate 

mechanically framed the charge where the investigating officer submitted charge 

sheet. Due to not framing proper charge against the accused, the trial Court 

committed mistake by acquitting the accused. So has prayed to interfere with the 

acquittal judgment passed by learned trial Court.  

 
11. Learned Public Prosecutor has simply submitted to pass necessary order as per 

materials on the case record of the trial Court.  
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12. Learned counsel appearing for the private respondent has submitted that it is the 

duty of the prosecution to establish the charge framed against the accused beyond 

all reasonable doubt. In the trial Court the prosecution examined altogether seven 

witnesses including investigating officer, exhibited eleven documents; still failed to 

establish the charge framed against the accused. The accused played no role during 

the investigation. The I. O. submitted charge sheet against whom he was able to 

collect materials. If the I. O. committed wrong, then the prosecution could have 

been filed appropriate application before the trial Court either to issue notice to 

other accused or to frame charge in another offence. But the prosecution did 

nothing. The case was old pending one and the accused/private respondent has 

suffered a lot due to fabricated case filed by the complainant/appellant. The trial 

Court has rightly acquitted of the accused/private respondent. So, has prayed to 

dismiss the appeal.  

 
13. From the case record of the trial Court it appears that the prosecution examined 

altogether seven witnesses and exhibited eleven documents or papers. The 

allegations against the accused as appears in the ejahar were that he along with 

one Sukumari Ghosh and one unknown person prepared a forged special power of 

attorney forging her (Mala Ghosh) signature and also pasted a photograph of 

another woman in the deed which was registered at Sub-Register Office, Dhubri. 

Thereafter the accused person with his associate tried to sell a plot of land situated 

at Darjeeling.  

 
14. Apparently the allegations are serious in nature. During investigation the 

investigating officer seized the original power of attorney from the office of Sub-

Registrar, Dhubri. The evidence of investigating officer (P. W. 6) shows that he 

obtained specimen signature of the complainant Mala Ghosh in presence of DSP 

Dharmeswar Gogoi and sent the seized power of attorney with specimen signature 

of informant Mala Ghosh to FSL, Guwahati to ascertain whether the signatures of 

the complainant Mala Ghosh appears in the seized power of attorney were her or 

not. The investigating officer collected the report (Ext. 10) from FSL, Guwahati 

which shows that the specimen signatures and the signature appears in the power 

of attorney are not similar. That means the signatures appear in the questioned 

power of attorney were not the signatures of the complainant. During investigation 
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the investigating officer seized one certified copy of revocation of power of attorney 

allegedly executed by Sukumari Ghosh and Mala Ghosh. In both the documents the 

photograph of Sukumari Ghosh and Mala Ghosh were affixed. Mala Ghosh, the 

complainant, denied that the photographs appear in the alleged documents were 

not her. The FSL report confirms that the signatures of Mala Ghosh appear in the 

questioned power of attorney were not her. Now it was the duty of the investigating 

officer to find out the person whose photos were affixed in two registered deeds 

projecting her as Mala Ghosh. Unfortunately the investigating officer did not 

endeavour to trace out that lady.  

 

15. From the oral testimonies of the complainant it appears that Sukumari Ghosh whose 

photograph and signatures appear in both the deeds is her step sister and accused 

Amitesh Ghosh is her related grandson. In second page of the power of attorney the 

photograph and signature of accused are seen. The accused did not challenge that 

the photograph and the signature appear in the second page of the disputed deed 

were not his. As accused is the relative of the complainant Mala Ghosh and the 

disputed power of attorney was registered before the office of Sub-Registrar, 

Dhubri; so, he has full knowledge actually who was the lady who projected her as 

Mala Ghosh.  

 
16. As stated earlier the ejahar was filed against step sister of the complainant Sukumari 

Ghosh, accused Amitesh Ghosh and one unknown lady. The investigating officer 

filed the charge sheet only against accused Amitesh Ghosh under section 420/406 

IPC. The investigating officer shown Sukumari Ghosh and unknown lady in the 

column of not sent up in the charge sheet. But the investigating officer has not 

assigned cogent reason as to why he has not submitted charge sheet against 

Sukumari Ghosh.  

 
17. The case record of trial Court shows that charge was framed against accused 

Amitesh Ghosh under sections 419/420 IPC. Learned trial Magistrate after discussing 

the evidence on record has observed:- 

“17…As such Sukumari Ghosh was also one of the executants of the 

power of attorney and therefore, she had full knowledge about the 

imposter along with accused. In this case, our discussion is to arrive at 
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decision that whether accused committed an offence punishable under 

sections 419/420 IPC.” 

 
18. The observation of the learned trial Magistrate is not correct. The Hon’ble Supreme 

Court in Sudha Renuka and others vs. State of Andhra Pradesh (2017) 13 

Supreme Court Cases 81 has held that even if I. O. has committed any error and 

was negligent in carrying out any investigation or in the investigation there is some 

omission and defect, it is the legal obligation on part of Court to examine 

prosecution evidence de hors such lapses.  

 

19. If learned Magistrate was under impression that Sukumari Ghosh had full knowledge 

about the imposter along with the accused; it was the duty of the trial Court either 

to call her as witness by exercising the provision of section 311 Cr. P. C. or proceed 

against her by exercising the power of section 319 Cr. P. C. But learned trial 

Magistrate did not endeavour to exercise any of the provisions of sections 311 or 

319 Cr. P. C.  

 
20. If the learned trial Magistrate feels that the accused committed different offences, 

then what was the bar in altering the charge? Section 216 of Cr. P. C. empowers the 

Court to alter or add to any charge at any time before judgment is pronounced. The 

paramount duty of the Court is to give substantial justice to the litigants. The statue 

gives ample power to the trial Court to do justice and it is the solemn duty of the 

trial Court to exercise the same.     

 
21. During argument learned counsel for the private respondent/accused has relied on a 

decision of the Hon’ble Supreme Court passed in Sheila Sebastian vs. R. 

Jawaharaj & another ETC. Criminal Appeal No. 359-360 of 2010. Learned 

counsel for the private respondent has submitted that in the same circumstances, 

the Hon’ble Supreme Court uphold the order of acquittal. So, has prayed to dismiss 

the appeal of the appellant.  

 
22. The Hon’ble Supreme Court in Sheila Sebastian’s Case (Supra) in para 28 of the 

judgment has observed faulty and perfunctory investigation on the part of the 

investigating officer. But the Hon’ble Supreme Court found contention of the 

appellant contrary to the provision and contrary to the settled law. The prosecution 
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could not succeed to prove the offence of forgery by adducing cogent and reliable 

evidence. So, the Hon’ble Supreme Court refused to interfere with the order of the 

acquittal and dismissed the appeal.  

 
23. In the case in hand, there was no charge of forgery. As the trial Court did not frame 

charge on forgery; so, there was no scope of appreciating the evidence on the 

charge of forgery. So, the factual matrix of the case of Sheila Sebastian (Supra) is 

totally different than that of the case in hand.  

 
24. In view of the above discussion and observation it is safely concluded that this is the 

fit case to remand to the trial Court to re-trial the same on appropriate charge. 

 
25. As a result, the appeal is allowed. The judgment and order of acquittal passed by 

learned trial Magistrate is set aside and the case is remanded back to the trial Court 

with a direction to frame the charge in appropriate sections of law. The trial Court is 

at liberty to exercise the provisions of sections 311 or 319 Cr. P. C. if he thinks it is 

necessary to arrive at just decision of the case. 

 
26. The parties are directed to appear before the Court of learned Additional Chief 

Judicial Magistrate on 27th December 2019 to take necessary instructions from that 

Court. The case is old pending; so, trial Magistrate is to endevour to dispose of the 

case as early as possible.  

 
27. The accused/private respondent is allowed to remain on previous bail till 27th 

December 2019. 

 

28. Return the case record of G. R. 738/2012 along with a copy of the judgment of this 

Court to the Court of learned Addl. C. J. M. Dhubri.  

29. Given under my hand and seal of this Court today the 28th day of November 2019.  

 

       (D. Thakuria) 
       Sessions Judge, 
       Dhubri.  
            
  

 


