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HIGH COURT FORM NO (J) 3 

 

HEADING OF JUDGEMENTON APPEAL: 

 

DISTRICT: DHUBRI. 

 

IN THE APPELLATE COURT OF THE DISTRICT JUDGE, DHUBRI. 

 

PRESENT:- Dipak Thakuria, B. A., LL. M., A. J. S.  

                     District Judge, Dhubri. 

 

Friday, the 4th day of October, 2019. 

 

Title Appeal No. 14/2017 

 

This appeal has arisen out of judgment and decree dated 14-07-2017 passed 

by the learned Civil Judge, Dhubri in Title Suit No 15/2008. 

 

Raju Patwa    …… Appellant. 

   Vs. 

1. Surajit Choudhury & 

2. Dilip kr. Singh    …… Respondents. 

3. Madhu Talukdar & 

4. Bina Rajak   ……...Pro-forma Respondents. 

 

This appeal coming on for final hearing on 11-09-2019 in presence of- 

 

 B. K. Das, Advocate for the Appellant. 

 

M. Rahman, Advocate for the Respondents. 

 

And having stood for consideration to this day, the court delivered the 

following judgment:- 
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1. The appeal is preferred against the judgment and decree dated 14-07-2017 passed 

by the learned Civil Judge, Dhubri in Title Suit No 15/2008 by the appellant who was 

the plaintiff in the trial Court where the suit of the plaintiff was dismissed and the 

counter claim of the main defendants was decreed.  

 

2. Facts of the case, in brief, as appears from the plaint are as follows: that one Rshmi 

Goria, grandmother of the defendant no. 1 Sujit Choudhury was the original owner 

of the land and house described in the schedule of the plaint which she gifted to the 

defendant no. 1 by executing a registered sale deed. The plaintiff used to possess 

two rooms of the CI sheeted shed, four rooms of the two tiled houses and the tiled 

veranda of CI sheeted house as a monthly tenant of the defendant no. 1. Similarly 

defendant no. 2 Dilip Kr. Singh possessed the CI sheeted house and proforma 

defendants Madhu Talukdar and Bina Rajak used to one room each of CI sheeted 

house as tenant. On 05-01-2008 the defendant no. 1 executed an agreement of sale 

of the properties mentioned in the schedule in the consideration of Rs. 3 lakh and 

the plaintiff paid Rs. 1,18,000/ in advance and the defendant no. 1 delivered the 

possession of the land and house and assured that within 31st August 2008 he 

would execute the registered sale deed. And that way the relation between them as 

landlord tenant extinguished. The defendant no. 1 asked other tenants to pay rent 

to the plaintiff from February 2008. Thereafter the defendant no. 2 vacated his room 

and as such the plaintiff took possession of the room occupied by him. The 

defendant no 1 did not execute the sale deed; so, he issued notice to him. In the 

last week of August 2008 defendant no. 2 with police came to his house asking him 

to vacate the suit land saying that he purchased the same form the defendant no. 1. 

So, the plaintiff enquired the matter from the Sub-Register Office, Dhubri and came 

to know that on 04-06-2008 the defendant no.1 executed a sale deed in favour of 

the defendant no. 2. The sale deed between the defendant no. 1 and 2 was void-ab-

initon as the defendant no. 1 agreed to sale the same to him by executing a deed 

and took advance. So, the plaintiff prayed to pass a decree declaring that the sale 

contract between him and the defendant no. 1 dated 05-01-2008 was valid and 

binding upon the parties and direct the defendant no. 1 to execute sale deed in his 

favour, declare the sale deed no. 1544 dated 04-06-2008 executed between the 

defendant no. 1 and 2 as fraudulent, illegal and not binding upon the plaintiff and 
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permanent injunction restraining the defendants, their agents etc from 

dispossessing the plaintiff.  

 

3. The main defendants/respondents contested the suit by presenting their written 

statement and counter claim. 

 
4. The main defendants/respondents in their written statements had taken various 

pleas including the suit is not maintainable, there is no cause of action and so on. 

The main defendants/respondents averred that the plaintiff/appellant with the help 

of some unknown persons obtained the signature of the defendant no. 1 in a blank 

paper and subsequently the same was converted into an agreement of sale. So, the 

defendant no. 1 filed a criminal case against the plaintiff. The defendant no. 1 sold 

the suit land to the defendant no. 2 by executing a registered sale deed and asked 

other tenants who are in the suit premise to pay the rent to the defendant no. 2 

which they have been doing. After purchasing the suit premises the defendant no. 2 

got his name mutated in the suit land. So, they have prayed to declare the 

agreement between the plaintiff and the defendant no. 1 dated 05-01-2008 as 

fraudulent and illegal and also prayed to pass a decree that the sale deed no 1544 

dated 04-06-2008 executed between the defendant no. 1 and 2 is binding upon 

them.  

 
5. The main plaintiff/appellant in his written statement against the counter claim 

denied the averments of the defendants and prayed to dismiss the counter claim.  

 
6. Pro-defendant Madhu Talukdar did not contest the suit. Pro-defendant no. 2 Bina 

Rajak in her written statement supported the case of the plaintiff and stated that 

she has been paying rent to the plaintiff.   

 

7. During trial following issues were framed: 

 
i. Whether the suit is maintainable?   

ii. Whether the counter claims of the defendant no 1 & 2 are maintainable?  

iii. Whether the suit is bad for non joinder of necessary parties?  

iv. Whether the plaintiff had entered into a legally enforceable contract on 05-01-

2008 with defendant no. 1 to purchase the suit land? 
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v. Whether the plaintiff paid Rs. 1,18,000/ to the defendant no. 1 out of total sale 

consideration of Rs. 3,00,000/? 

vi. Whether the plaintiff was/is ready and willing to perform his part of the 

contract? 

vii. Whether the plaintiff is in possession of the entire suit land and house? If no, 

which part of the suit land is in possession of the plaintiff? 

viii. Whether the defendant no. 2 is a bonafide purchaser of the suit land and house 

for valuable consideration and without notice of the agreement of sale dated 

05-01-2008 between the plaintiff and the defendant no. 1? 

ix. Whether the sale deed no. 1544 dated 04-06-2008 between the defendant no. 1 

and the defendant no. 2 is liable to be cancelled and declare as null and void? 

x. Whether the plaintiff is entitled to the reliefs as prayed for? 

xi. Whether the counter claimants are entitled to the reliefs as prayed for?  

xii. To what other relief/reliefs, if any, the parties are entitled?  

8. The parties in support of their case adduced oral as well as documentary evidences.  

9. After hearing argument ld. Civil Judge, Dhubri dismissed the suit of the plaintiff and 

decreed the counter claim of the defendants/respondents.  

10. Being aggrieved at and dissatisfied with the judgment and decree passed by ld. trial 

Judge the plaintiff/appellant preferred the appeal on various grounds.  

11. Learned counsel for the appellant has submitted that learned trial Judge committed 

wrong both in law and facts and illegally dismissed the suit of the appellant and decreed 

the counter claims of the respondents. The respondent no. 1 filed a criminal case 

against the appellant with an allegation that the appellant forged a document and 

possessed the same with him. In the Court of learned Chief Judicial Magistrate, Dhubri 

the respondent no. 1 while deposed as complainant admitted execution of the deed and 

learned trial Court acquitted the appellant in the criminal case. Learned trial Court did 

not consider the admission of the respondent no. 1 in a criminal proceeding. Besides it, 

during trial the appellant engaged a new advocate. On 07-04-2016 the suit was fixed for 

cross-examination of DWs and a petition was filed before the trial Court informing the 

facts that the plaintiff changed his advocate and sought adjournment. But learned trial 

Court rejected the petition and debarred the plaintiff from cross-examining the DWs. 
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Ext. 3, the agreement of sale is an admitted document and the trial Court without 

considering the fact of admission dismissed the suit of the plaintiff and decreed the 

counter claim of the respondents. So, the appellant prayed to set aside the judgment 

and decree passed by ld. Civil Judge, Dhubri. 

12. On the other hand learned counsel for the respondents has submitted that the decision 

of the criminal Court is not binding upon the Civil Court. The Ext. 3 is not an admitted 

document as claimed by the appellant. The signature of the respondent no. 1 thereon 

obtained by the appellant by force. The contents of the Ext. 3 had not been admitted by 

the respondent no. 1. Mere exhibiting a certified copy of judgment of a criminal Court is 

not sufficient to prove the execution of a document. The plaintiff/appellant has to prove 

the execution of the so called sale agreement by adducing evidence. The 

plaintiff/appellant in trial Court had taken several adjournments with a view to delay the 

proceeding. Learned trial Judge after giving several opportunities was compelled to 

dispense with the cross-examination of DWs. The plaintiff/appellant did not challenge 

the order dated 07-04-2016 in the higher Court. So, the order dated 07-04-2016 

becomes absolute. Besides it, the respondent no. 2 is a bonafide purchaser. He has 

nothing to do with the execution of any sale deed between the appellant and the 

respondent no. 1. He purchased the suit land by executing registered sale deed and he 

should enjoy the fruit. The judgment and decree passed by learned trial Court is perfect 

and no interference from appellate Court is necessary. Hence prayed to dismiss the 

appeal.  

13. On perusal the case record of the trial Court it appears that on 07-04-2016 both the 

parties were represented by their engaged advocates. On that day both the DWs were 

present in the trial Court. A petition writer filed a petition before the trial Judge stating 

that the engaged advocate of the plaintiff returned the brief and the petition writer 

sought time so that the plaintiff can engage a new advocate. Learned trial Court 

observing the fact that the suit was very old one and the plaintiff has already taken 

several opportunities to cross the DWs. and rejected the petition and debarred the 

plaintiff from cross-examining the DWs. Thereafter the plaintiff filed an application in 

the trial Court stating that the plaintiff preferred a revision before the Hon’ble Gauhati 

High Court against the order dated 07-04-2016. On 17-05-2017 a certified copy of the 

order passed by the Hon’ble Gauhati High Court in connection with CRP (I/O) 59/2016 

was placed before learned trial Court whereby the revision was dismissed by the Hon’ble 
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High Court on withdrawal. On 22-06-2017 learned counsel for the plaintiff filed another 

petition before the trial Court stating that the plaintiff again filed a revision before the 

Hon’ble Gauhati High Court and sought adjournment. Learned trial Court observing the 

fact that the revision of the plaintiff had already been dismissed on withdrawal by the 

Hon’ble High Court rejected the petition. 

14. The orders passed by the trial Court show that the order dated 07-04-2016 debarring 

the plaintiff from cross-examining DWs. remained unchallenged. It is not known as to 

why the appellant/plaintiff had withdrawn the revision filed against that order.  

15. On perusal the memo of appeal of the appellant it appears that the appellant has given 

stress on the execution of Ext. 3, i.e. the agreement of sale allegedly executed between 

the appellant and the respondent no. 1 and the judgment and order passed by learned 

Chief Judicial Magistrate, Dhubri in connection with CR Case No. 1563/2008 filed by the 

respondent no. 1 against the appellant where the appellant was acquitted of.       

16. The plaintiff/appellant has claimed that on 05-01-2008 the respondent Sujit Choudhury 

executed a deed on a stamp paper of Rs. 50/ with a title Money Advance Deed of Sale 

of Land. On perusal the contents, it appears that the respondent no. 1 agreed to sale 

schedule property on consideration of Rs. 3,00,000/ and he received Rs. 1,18,000/ as 

advance and agreed to execute registered sale deed within 31st August 2008. In the 

deed it is written that on that day the 1st party i.e. respondent no. 1 delivered the 

possession of the land to the purchaser in anticipation of execution of sale deed. Both 

the parties put their signatures in the ext. 3. Two witnesses Biswanath Kundu and 

Mohesh Sahu had also put their signatures in the Ext. 3.  

17. The respondent no. 1 claimed that his signature on the Ext. 1 was taken by force and so 

he filed a criminal case against the plaintiff before the Court of Chief Judicial Magistrate, 

Dhubri under section 465/474 IPC. Learned Chief Judicial Magistrate, Dhubri on 29-08-

2013 disposed of the case acquitting the accused (plaintiff) form the offences vide Ext. 

5.  

18. On perusal the certified copy of the judgment passed by learned CJM, Dhubri in CR No 

1563/2008 (Ext. 5) it appears that learned trial Court has observed that the complainant 

(revisionist no. 1) himself admitted that the accused (appellant) has not taken any 

signature from him. Moreover a civil suit is also pending between the parties. So, 
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considering the evidence on the record learned CJM, Dhubri acquitted the accused from 

the criminal case. 

19. Learned Civil Judge, Dhubri while discussing the evidence on record has also discussed 

the judgment of the criminal Court and has observed as follows:-  

“In this case at hand I find that in Ext. 5 learned CJM, Dhubri held that 

complainant Sujit Choudhury admitted that he gave his signature on ext. 

3 on his own will. But, this admission will not be admissible in this Civil 

Suit unless Sujit Choudhury admits in this suit and he had made such 

admission in the criminal case. In this case as discussed above Sujit 

Choudhury gave evidence on affidavit as D. W. 2, but plaintiff side failed 

to cross examine him and he was not confronted with the admission 

made in the criminal case nor in any way he admitted in this suit about 

his earlier admission in the criminal case. Hence, I find that as per verdict 

of the Hon’ble Supreme Court in the case cited above the admission of 

Sujit Choudhury which appears in the judgment of CR Case No 1567/08 

is not admissible in this case” 

20. Learned trial Court has discussed the decision of the Hon’ble Supreme Court passed in 

Seth Ram Dayal Jat vs. Laxmi Prasad AIR 2009 SC 2643.     

21. Perused the decision of the Hon’ble Supreme Court passed in Seth Ram Dayal Jat vs. 

Laxmi Prasad. The Hon’ble Supreme Court has observed as follows:- 

 “21. We, therefore, are of the opinion that although the judgment in a criminal 

case was not relevant in evidence for the purpose of proving his civil liability, his 

admission in the civil suit was admissible. The question as to whether the 

explanation offered by him should be accepted or not is a matter which would 

fall within the realm of appreciation of evidence. The trial court had accepted the 

same. The first appellate court refused to consider the effect thereof in its 

proper perspective. The appellate court proceeded on the basis that as the 

judgment of the criminal court was not admissible in evidence, the suit could 

have been decreed on the said basis. For the said purpose, the admission made 

by the appellant in his deposition as also the effect of charge had not been taken 

into consideration 
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We, therefore, are of the opinion that the High Court cannot be said to 

have committed any error in interfering with the judgment of the first 

appellate Court.” 

22. On perusal the judgment of learned CJM Dhubri passed in CR No. 1563/2008 (Ext. 5) it 

appears that the complainant (respondent no. 1) admitted his signature in a stamp 

paper of Rs. 50/ and also stated that he put his signature at his own will. From the 

judgment (Ext. 5) it transpires that the respondent has not admitted the contents of the 

deed where he put his signature in a stamp paper. Admitting one’s signature in a paper 

or admitting the contents of the deed is not the same thing.  

23. As per section 101 of the Evidence Act whoever desires any Court to give judgment as 

to any legal right or liability dependent on the existence of facts which he asserts, must 

prove that those facts exists. When a person is bound to prove the existence of any 

fact, it is said that the burden of proof lies on that person. Here also the appellant filed 

the suit stating that the respondent no. 1 executed a deed and had taken advance from 

him, delivered possession over the property and promised to execute registered sale 

deed; so, burden of proof lies upon him. The appellant tries to prove his case with an 

admission given by him in a criminal court. As per section 33 of the Evidence Act 

evidence given by a witness in a judicial proceeding is relevant in subsequent 

proceeding. Here also the evidence of the respondent no. 1 given in the criminal case as 

complainant is relevant in case the appellant collected the certified copy of the evidence 

of the respondent no. 1 given in the criminal case and confronted the same with the 

respondent no. 1 in the trial Court. But the appellant/plaintiff had not endeavor to apply 

the provision of section 33 of the Evidence Act. Besides it, from the Ext. 3 it appears 

that two independent witnesses put their signatures in the Ext. 3. One of them was 

Biswanath Kundu whose evidence-in-chief in the form of affidavit had been filed by the 

plaintiff/appellant in the trial Court. But the plaintiff/appellant failed to produce him to 

face cross-examination. No reason was assigned of his absence and ultimately vide 

order dated 17-10-2015 learned trial Court closed the evidence of the plaintiff. As the 

witness Biswanath Kundu remained absent to fact cross-examination; so, his evidence 

in chief given in the form of affidavit had not been considered by the trial Court. So, the 

appellant/plaintiff could not prove the contents of Ext. 3 through the witnesses who put 

their signatures in the Ext. 3.  
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24. The appellant, on the basis of the Ext. 3 claimed that the respondent no. 1 was bound 

to execute sale deed over the suit properties and the subsequent transfer of the suit 

properties to the respondent no. 2 was illegal. The appellant prayed a decree for 

specific performance of contract.    

25. In the case in hand the Ext. 3 is not a registered agreement. Learned counsel for the 

appellant relied on a decision of the Hon’ble Supreme Court passed in S. Kaladevi vs. 

V. R. Somasundaram & others AIR 2010 Supreme Court 1654 where the Hon’ble 

Supreme Court has opined that unregistered sale deed is admissible in evidence as 

evidence of contract in suit for specific performance of contract. 

26. From the averment of the plaint it appears that the appellant was the tenant of the 

respondent no. 1. Likewise the respondent no. 2 and the proforma respondents were 

also tenants of the respondent no. 1. As per contents of Ext. 3 on the day of execution 

of Ext. 3 the respondent no. 1 delivered the possession of the suit properties to the 

appellant after taking advance. 

27. If the respondent no. 1 handed over the possession of the suit properties to the 

appellant and the appellant paid a part of consideration to the respondent no. 1 than 

the dispute of the parties falls under section 53-A of the Transfer of Properties Act. The 

following postulates are sine qua non for basing a claim on section 53-A of T. P. Act: 

(i) there must be a contract to transfer for consideration any immovable 

property,  

(ii) the contract must be in writing, signed by the transferor or by someone 

on his behalf,  

(iii) the writing must be in such words from which the terms necessary to 

construe the transfer can be ascertained,  

(iv) the transferee must in part performance of the contract take possession 

of the property or any part thereof,  

(v) the transferee must have done some act in furtherance of the contract 

and  

(vi) the transferee must have performed or be willing to perform his part of 

the contract.  

28. In view of the amendment by the Amending Act of 2001, another requirement would be 
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that the document containing contract for transfer of immoveable property, if executed 

on or after the commencement of the Registration and other Related Laws 

(Amendment) Act 2001, i.e. 24th September 2001 has been registered. (Inference 

drawn from Mulla, The Transfer of Property Act, 10th Edition Page No. 418).  

29. In view of the above discussion and observation it is safely concluded that the 

appellant/plaintiff failed to prove the execution of the deed (Ext. 3) as he claimed and 

learned trial Court rightly decided the issue nos. 4, 5 and 6.  

30. As the appellant/plaintiff failed to establish the execution of Ext. 3 as per law; so, the 

respondent no. 1 being the owner of the suit property has right to transfer his property 

to any competent person. In the case in hand the respondent no. 1 sold the suit 

premises to the respondent no. 2 by executing a registered sale deed and subsequently 

the respondent no. 2 mutated his name. Besides it there is no evidence in the case 

record that the respondent no. 2 had knowledge regarding execution of Ext. 3. So, the 

respondent no. 2 is a bonafide purchaser of the suit premises.    

31. After considering the evidence on record and on perusal the impugned judgment passed 

by learned trial Judge I find no infirmity on it and of the view that the appeal is devoid 

on merit.  

32. In the result, the appeal is dismissed on contest with cost.   

33. Prepare the decree accordingly and put up before me for signature. 

34. Send down the case record of Title Suit No. 15/2008 to the learned Court below with a 

copy of judgment. 

35. Given under my hand and seal of this Court today the 4th day of October 2019. 

 

       District Judge, 
       Dhubri.  
      

 


