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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.123/2015

Parties:-

Subal Roy
S/O: Babu Roy
VILL: Jinkata Part-II
P.O: Mahamayahat
P.S: Golakganj 
Dist: Dhubri, Assam

..Claimant

Vs.

1.Bahadur Roy

S/O: Late Kanta Ram Roy

VILL: Sonakhuli Part-II

P.O: Dighaltari

P.S: Golakganj 

Dist: Dhubri, Assam

2.Sahidur Rahman
S/O: Habibar Rahman
VILL & P.O: Pokalagi
P.S: Golakganj
Dist: Dhubri, Assam

3.The New India Assurance Company Limited
Divisional Office, Kakati Bhawan
1st Floor Main Road, Bongaigaon, Assam

4.Shahjala Sk
S/O: Jagat Ali
VILL: East Tiamari
P.O: Tiamari
P.S: Gauripur
Dist: Dhubri, Assam
(Driver of the Truck No.AS-16-B/0002)

5.Md. Abdul Rashid
S/O: Nizam Miah
Balurchar, Dhubri
P.O., P.S. & Dist: Dhubri, Assam
(Owner of the Truck No.AS-16-B/0002)



2

6.The Branch Manager
United India Insurance Company Limited
Dhubri Branch ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Abdur Rakib Ansari, Advocate for the claimant

Sri Mazharul Islam, Advocate for OP No.1

None appeared for OP No.2

Sri Sujit Kumar Saha, Advocate for OP No.3

None appeared for OP No.4 & 5

Sri  Sujit Kumar Saha, Advocate for OP No.6

Date of argument:  06.09.2019

Date of judgment:  01.10.2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of M.V. Act read with rule 3 of Assam Motor Vehicles Rule, 1960 praying

for granting compensation in respect of motor vehicular accident which

occurred on 26.04.2013 at about 5:30 P.M. on NH-31 at Raipur village

under Golakganj P.S. 
 Claimant’s case in brief was that on 26.04.2013 at about

5:30  P.M.  while  claimant  was  returning  back  from  Dhubri  towards

Boxirhat near South Raipur village under Golakganj P.S. on NH-31 all of

a  sudden  from  the  opposite  direction  a  truck  bearing  registration

No.AS-16-B/0002  by  its  driver  in  a  very  high  speed  and  rash  and
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negligent manner hit the Savari Vehicle in the front side.  As a result of

which claimant sustained severe injuries.  
Claimant side further stated in the claim petition that after

the accident took place local people gathered there and in the mean

time police of Golakganj P.S. rushed to the place of occurrence and with

the help of local people and eye witnesses took the injured to Dhubri

Civil  Hospital  where  he  was  admitted  as  an  indoor  patient  on

26.04.2019 and discharged from hospital on 02.05.2013 and thereafter

claimant  was  under  treatment  in  his  residence  for  a  period  of  two

months.  
Claimant  side further  stated in their  claim petition that

due  to  said  accident  claimant  sustained  following  injuries:  scalp

lacerated on left side parietal region, abrasion in left shoulder, pain in

lower back stiffness.
Claimant side further  stated in their  claim petition that

accident took place due to rash and negligent driving by the driver of

both  the  vehicles  and  which  was  duly  investigated  by  police  of

Golakganj  P.S.  and accordingly Golakganj  P.S.  had registered a case

vide Golakganj P.S. Case No.298/13 U/s. 279/337/338/427 IPC and after

completion of investigation police had submitted charge sheet.
Claimant side further stated in their claim petition that at

the time of accident claimant was 26 years old and his profession was

driver and used to earn Rs. 5,000/- per month and after the accident he

lost his earning capacity as well as working capacity.
Claimant side further stated in their claim petition that he

had incurred expenditure amounting to Rs.  25,000/-  for  his  medical

treatment and some of the prescriptions and bills and vouchers could

not be preserved but he had filed bills and vouchers amounting to Rs.

10,000/- in the court regarding bills and vouchers before the learned

tribunal.  
Claimant side prayed before the Hon’ble Court to award

compensation amounting to Rs. 2,10,000/- along with interest from the

date of institution of this case till realisation.
On receipt of  this petition an MAC Case was registered

and  summon  was  issued  to  the  opposite  parties.   On  receipt  of

summon OP No.1 driver of Savari Vehicle No.AS-17/7214 had appeared
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through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.1 driver of the offending

vehicle are as follows: 
That claim petition is  not maintainable both in law and

facts, that answering OP does not admit any of the allegation made in

the claim petition except which are specifically admitted in the written

statement,  that  the  claim  petition  is  bad  for  non-joinder  and  mis-

joinder of necessary parties, that the alleged vehicle involved in the

accident  was  within  the  validity  period  of  insurance  policy,  fitness

certificate, pollution certificate and answering OP possessed valid and

effective driving licence at the time of alleged accident and said driving

licence is valid upto 08.01.2016 covering the date of the accident and

liability of compensation, if any, shall be paid by the OP No.3 insurer of

the vehicle.  OP No.1 prayed before the Hon’ble Court to exonerate him

from liability to pay any compensation to the claimant.  
OP No.3  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement. The main contentions

of the written statement submitted by OP No.3 are as follows:
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim petition is liable to be dismissed, that claim

petition is barred by principle of estoppels, waiver and acquiescence,

hence it is liable to be dismissed, that claim petition suffers from non-

joinder and mis-joinder  of  necessary parties,  that the answering OP

does not admit the alleged accident and also denies that the alleged

accident was caused due to rash and negligent driving by the driver of

the  offending  vehicle  allegedly  insured  with  answering  OP,  that

material allegations made in the claim petition are false and petition is

not  maintainable  either  on  facts  or  in  law  and  under  the  given

circumstances,  hence  petition  is  liable  to  be  dismissed  with  limine

against this respondent,  that the answering OP does not admit and

denies all the allegations made in the claim petition and petitioner is

put  to  strict  proof  of  all  the  allegations  except  those  which  are

specifically admitted here under, that the driver of the alleged vehicle

allegedly  insured  with  the  answering  OP was  not  holding  valid  and
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effective  driving  licence  at  the  time  of  accident  and  also  was  not

qualified for holding or obtaining such driving licence and further has

not satisfied requirement of  rule -3 of Central  Motor Vehicles Rules,

1989, that OP / owner without any enquiry handed over the possession

of the vehicle to the said driver and had contravened the provisions of

M.V. Act and rules framed there under, that the answering OP seeks

protection U/s. 147 and 149 of the M.V. Act, that in regard to para-10 of

the  claim petition  insured  was  the  passenger  of  the  Savari  vehicle

hence  accident,  if  any,  has  been caused due  to  negligence  by  the

injured passenger i.e. claimant himself or caused by the said driver,

valid  terms  and  condition  of  the  insurance  policy  and  as  such

answering OP is not liable to pay any compensation because passenger

of the Savari Vehicle is the third party of the truck, hence claimant is

required to prove the same, that the answering OP denies all  of  its

liability under the present claim under the given circumstances, that

answering OP humbly submits that as per section 134 (c) of the M.V.

Act  it  is  the mandatory duty on the part  of  the insured /  owner to

furnish particulars of the insurance policy, date, time and place of the

accident, particulars of the injured and the name of the driver and also

particulars of driving licence but in the instant case OP / owner has

failed to comply with the statutory provision which are mandatory on

the  part  of  the  owner,  that  the  answering  OP  submits  that  as  per

section  158  (6)  of  the  M.V.  Act  it  is  the  mandatory  duty  of  the

concerned P.S. to forward all the relevant documents including driving

licence to the concerned insurer within 30 days from the date of the

information of the accident but the concerned P.S. failed to forward the

documents  and  not  complied  with  the  statutory  demand,  that

answering OP likes to state that driver of the vehicle driven the Savari

vehicle  allegedly  insured  with  this  OP  did  not  have  any  valid  and

effective driving licence at  the relevant time of alleged accident and

also driver of the truck was not made party in the instant case and

hence this claim petition is liable to be dismissed.  Further, driver of

both  the  vehicles  i.e.  AS-17/7214 (Mahindra  Savari)  and  Truck  may

kindly be directed by the learned court to appear and produce original
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driving  licence  for  verification  by  the  learned  tribunal  and  also  OP

Insurance Company from the concerned DTO in respect of validity and

date of issue, that answering OP does not admit the content of para-2,

3 & 4 of the claim petition, that it is submitted that claimant has failed

to furnish driving licence and actual material information as required,

that in para-10 of the claim petition claimant stated that he had started

journey  from Dhubri  towards  his  house  at  Halakura  but  in  para-22

claimant stated that he was proceeding from Dhubri towards Agomani

but  the  injured  claimant  suppressed  the  actual  facts  mislead  the

answering OP and present claim petition is bad for non disclosure of

material  facts  and  hence  present  claim  petition  is  liable  to  be

dismissed.   Under the aforesaid facts  and circumstances OP prayed

before the Hon’ble Court  to dismiss the claim petition with costs in

favour of the answering OP.
During the pendency of this proceeding claimant side had

filed a petition under order 1 rule 10 (ii) CPC read with section 151 CPC

praying for adding Ops name Abdul Rashid owner of the truck, Shahidul

Sk driver  of  the truck and insurer  of  the truck  named United India

Insurance Company Limited as party in this case and on the basis of

the said petition my learned predecessor vide order dated 12.08.2016

added driver of the truck, owner of the truck and insurer of the truck as

OP No.4,  5  &  6  and on  the  basis  of  said  petition  claim petition  is

amended by adding OP No.4, 5 & 6 as party in this case.
After adding OP No.4, 5 & 6 as party in this case notices

were served against  the  newly added parties.   Accordingly,  notices

were duly served upon OP No.4 & 5 owner and driver of the truck but

they did not turn up and OP No.6 insurer of the truck had appeared

through his counsel and filed written statement with a copy to other

side on 24.10.2017.  The main contentions of the written statement

submitted by OP No.6 are as follows:
That claim petition is not maintainable in its present form

and manner, that there is no cause of action against the answering OP,

hence claim petition is liable to be dismissed, that the claim petition is

barred by the principle of estoppels, waiver and acquiescence , hence

liable to be dismissed, that claim petition suffers from defect of non-
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joinder and mis-joinder of necessary parties, hence claim against OP

insurance company is liable to be dismissed, that the answering OP

does  not  admit  the  alleged  accident  and  also  denies  that  alleged

accident was caused due to rash and negligent driving of the vehicle

allegedly insured with answering OP, that all the material allegations

made in the claim petition are false and petition is not maintainable

either on facts or in law and under the given circumstances, hence

petition  is  liable  to  be  dismissed  in  limine  with  costs  against

respondent, that OP insurance company does not admit and denies all

the allegation made in the claim petition and petitioner is to put its

strict proof of the allegations except which are not specifically admitted

here under, that the driver of the offending vehicle allegedly insured

with  the  answering  OP  was  not  holding  valid  and  effective  driving

licence at the time of accident and also not qualified for holding or

obtaining  such  driving  licence  and  further  has  not  satisfied

requirements of rule 3 of Central Motor Vehicles Rules, 1989, that OP

owner without  enquiry  had handed over  the possession to the said

driver  thus contravened the provision  of  M.V.  Act  and  rules  framed

there under, that accident, if any, has been caused due to negligence

contributed  by  the  driver  of  Mahindra  Savari  vide  vehicle  No.AS-

17/7214  which  is  not  insured  with  the  answering  OP,  hence  claim

against  OP  United  India  Insurance  Company  Limited  is  liable  to  be

dismissed and exonerate them from liabilities, that answering OP seeks

protection U/s.  147 and 149 of  the M.V.  Act,  that the accident took

place due to rash and negligent driving by the driver of the alleged

truck No.AS-16-B/0002 and because of the fault and rash and negligent

driving  by  the  driver  of  the  Mahindra  Savari  Vehicle  vide  No.AS-

17/7214  and  same  is  insured  with  OP  No.3  New  India  Assurance

Company  Limited  and  driver  of  the  Mahindra  Savari  vide  No.AS-

17/7214 contributed cent percent to the cause of the accident so OP

United  India  Insurance  Company  Limited  is  not  liable  to  pay  any

compensation  to  the  claimant.   The  accident  occurred  due  to

negligence by the injured i.e. claimant himself of his own act or fault or

due to rash and negligent driving by the driver of the offending vehicle
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Mahindra Savari vehicle No.AS-17/7214 on which injured claimant was

a passenger as a result of which injured sustained injury for which OP

No.6  United  India  Insurance  Company  Limited  is  not  at  all  liable

towards the claim, if any, hence claim petition is liable to be dismissed.

Under  the  aforesaid  facts  and  circumstances  OP  prayed before  the

Hon’ble Court to dismiss the claim petition with costs.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.  
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-17/2214 and AS-

16-B/0002 and claimant sustained injuries due to said

accident?
2 Whether the offending vehicle was insured with M/s.

New India Assurance Co. Ltd & United India Insurance

Company Limited at the time of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF 

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision. 

In  the  aforesaid  case  claimant  side  had examined only

one witness.  OP insurance company did not adduce any evidence.

Heard arguments on behalf of both sides.  

Evidence led by claimant side are briefly discussed.

CW-1 Subal Roy claimant in his evidence on affidavit had

stated that he had filed this case for the injuries sustained by him in a

motor vehicular accident which took place on 26.04.2013 at about 5:30

P.M.  on  NH-31  at  South  Raipur  village  under  Golakganj  P.S.  in  the

district of Dhubri, Assam.
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He  further  stated  in  his  evidence  on  affidavit  that  on

26.04.2013 at about 5:30 P.M. while he was returning back from Dhubri

towards Boxirhat near South Raipur village under Golakganj P.S. on NH-

31  all  of  a  sudden  from  the  opposite  direction  a  truck  bearing

registration No.AS-16-B/0002 by its  driver in  a very high speed and

rash and negligent manner hit the Savari Vehicle in the front side.  As a

result of which claimant sustained severe injuries.  
He  further  stated  in  his  evidence  on  affidavit  that  that

after the accident took place local people gathered there and in the

mean time police of Golakganj P.S. rushed to the place of occurrence

and with the help of local people and eye witnesses took the injured to

Dhubri Civil  Hospital where he was admitted in Dhubri Civil  Hospital

and he continued his treatment in Dhubri Civil Hospital for nine days.  
To prove this case claimant side had exhibited following

documents:  Ext-1 is the Form No.54 Report, ext-2 is the Seizure List of

Savari Vehicle, ext-3 is the Seizure List of Truck, ext-4 is the Charge

Sheet, ext-5 is Discharge Slip issued by Dhubri Civil Hospital, ext-6 is

Money Receipt issued by Dhubri Civil Hospital, ext-7(i) to ext-7(vii) are

Medical Cash Memos, ext-i is the extract copy of GD Entry, ext-ii is the

MVI Report, ext-iii is the Insurance Policy, ext-iv is the Driving Licence

of driver of the Savari Vehicle & ext-v is the photocopy of Injury Report.
Learned  counsel  on  behalf  of  United  India  Insurance

Company Limited had cross examined the said witness and in his cross

examination he had stated that he could not able to say the exact date

of accident.  He further stated in his cross examination that accident

occurred due to one truck and savari vehicle.  He further stated in his

cross  examination  that  he  was  a  passenger  of  the  savari  vehicle

bearing registration No.AS-17/7214.  Accident occurred due to head on

collision between two vehicles.   He denied in his cross examination

that accident occurred due to fault of the savari vehicle and not due to

fault  of  the  driver  of  the  truck.   He  further  stated  in  his  cross

examination  that  he  had sustained  head  injury  and  also  in  his  left

shoulder.  He further stated in his cross examination that he was an

indoor patient of Dhubri Civil Hospital for one month.  He further stated

in his cross examination that he had submitted certified copy of Form
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No.54 Report, Seizure List and Charge Sheet in this case.  He further

stated  in  his  cross  examination  that  he  has  not  submitted  driving

licence of the offending truck, R/C, Route Permit and fitness certificate

in the court.  He denied in his cross examination that driver of the truck

had no valid driving licence at the time of accident.  He denied in his

cross examination that he is not entitled to get any compensation from

the truck and whatever compensation is awarded it is to be paid by the

insurer of the Savari Vehicle.
Learned  counsel  on  behalf  of  New  India  Assurance

Company Limited had cross examined the said witness and in his cross

examination he had stated that he cannot able to say exact date of

accident.   He  further  stated  in  his  cross  examination  that  accident

occurred due to one truck and savari vehicle.  He further stated in his

cross examination that he was a passenger of the savari vehicle and

registration number of the savari vehicle was AS-17/7214.  Accident

occurred due to head on collision between two vehicles.  He denied in

his cross examination that accident occurred due to fault of the savari

vehicle and not due to fault of the driver of the truck.  He further stated

in his cross examination that he had sustained head injury and also in

his left shoulder and he was indoor patient of Dhubri Civil Hospital for

one month.  He further stated in his cross examination that he had not

submitted driving licence of the driver of the Savari Vehicle, R/C and

route permit and fitness certificate in the court.  He denied in his cross

examination that driver of the savari vehicle had no valid documents in

the court.  He denied in his cross examination that he is not entitle dto

get any compensation from insurer of the savari vehicle and whatever

compensation is awarded it is to be paid by the insurer of the truck.
On careful analysis of evidence on record it is revealed in

the instant case that claimant side examined only one witness.  OP

side did not adduce any evidence.  
Heard arguments on behalf of both sides.
Evidence led by claimant side are briefly discussed.
On 26.04.2013 at about 5:30 P.M. claimant was returning

back from Dhubri towards Boxirhat near South Raipur village on NH-31.

He further stated in his evidence on affidavit that accident took place

due to rash and negligent driving of both the vehicles, so insurers of
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both  the  vehicles  are  equally  liable  to  pay  compensation  to  the

claimant.
On careful scrutiny of the evidence on record and perusal

of the exhibited documents I found that claimant side had examined

only one witness.  Learned counsel on behalf of insurance company

had  cross  examined  the  said  witness  and  in  his  cross  examination

claimant  himself  admitted  that  accident  occurred  due  to  head  on

collision between two vehicles i.e. one truck and one savari vehicle.

So,  insurers  of  both  the  vehicles  are  equally  liable  to  pay

compensation.  
I have perused the exhibited documents minutely.  Ext-1

is the Form No.54 Report.  As per Form No.54 Report alleged accident

took  place  on  26.04.2013  at  5:30  P.M.   As  per  Form No.54  Report

Mahindra Savari Vehicle is insured with New India Assurance Company

Limited and insurance policy is valid upto 25.10.2013.  So, as per Form

No.54 Report driving licence of the driver is also valid covering the date

of the accident.  Other vehicular documents are also valid covering the

date of the accident.
Claimant side had exhibited Seizure List vide ext-2.  As

per ext-2 registration certificate of the Mahindra Savari Vehicle No.AS-

17/7214 stands in the name of Sahidur Rahman i.e. OP No.2 and fitness

certificate of the savari vehicle is valid upto 03rd October, 2013 and

permit is also valid upto 19.01.2016 and insurance policy is also valid

covering the date of the accident.
Claimant side had exhibited some documents.  As per ext-

3  vehicular  documents  like  driving licence  of  the vehicle,  insurance

policy of the vehicle covering the date of the accident.   So, insurer

named OP No.6 is also liable to pay compensation on proportionate

basis  as  claimant  himself  admitted  in  his  cross  examination  that

aforesaid accident took place due to head on collision between two

vehicles  and  drivers  of  both  the  vehicles  are  equally  liable  to  pay

compensation on 50:50 basis.  Accordingly, I direct OP No.3 and OP

No.6 insurers of Mahindra Savari Vehicle and Truck bearing registration

No.AS-16-B/0002 are valid covering the date of the accident so insurers
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of  both  the  vehicles  are  equally  liable  to  pay  compensation  to  the

claimant on proportionate basis. 
Claimant  side  had  exhibited  Charge  Sheet  in  this  case

vide ext-4.  As per ext-4 on the basis of FIR lodged by him police had

submitted  charge  sheet  in  this  case against  OP No.3  only.   Charge

Sheet is not a conclusive proof to determine who is actually responsible

in the aforesaid accident.  As claimant himself admitted in his cross

examination that accident took place due to head on collision between

two vehicles so insurers of both the vehicles are equally liable to pay

compensation to the claimant.
I have perused the discharge slip issued by Dhubri Civil

Hospital  vide  xt-5.   As  per  ext-5  claimant  name  Subal  Roy  was

admitted in Dhubri Civil Hospital on 26.04.2013 and discharged from

hospital on 02.05.2013 i.e. claimant was in hospital for six days.  So,

claimant  is  entitled  to  get  Rs.  5,000/-  under  the  head  of  pain  and

sufferings.  
Claimant side had submitted some cash memos, bills and

vouchers and some medical prescriptions regarding treatment done in

the Civil  Hospital,  Dhubri  and subsequent charge of medicines from

different medical stores.  Claimant side had exhibited some documents

to  prove  that  he  had  incurred  following  expenditure  for  medical

treatment in Dhubri Civil Hospital.  Ext-6 claimant paid Rs. 250/- in Civil

Hospital,  Dhubri,  ext-7(i)  is  cash  memos  regarding  purchase  of

medicines  from medical  store  amounting  to  Rs.  1,247/-,  ext-7(ii)  is

another cash memos amounting to Rs. 1,624/- said cash memos is in

order and signature of the medical store is there in the said cash memo

so claimant is entitled to get the aforesaid amount as mentioned in the

ext-7(ii).   Ext-7(iii)  is  another  cash  memos  regarding  purchase  of

medicine from medical  store  in  Dhubri  amounting to Rs.  1,238/-  so

claimant  is  entitled to get the aforesaid amount from OP insurance

company.   Claimant is also entitled to get Rs.  1,916/-  vide ext-7(iv)

regarding purchase of medicines from one medical store.  Claimant is

also entitled to get Rs. 568/- regarding purchase of medicines from one

medical store amounting to Rs. 568/-.  Claimant is not entitled to get

compensation on the basis of ext-7(vii)  amounting to Rs.  1,224/-  as
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there is cut mark in the said cash memo and there is no initial of the

concerned medical store in the said cash memo.  So, claimant is not

entitled to get any amount on the basis of ext-7(vii).  So, claimant is

entitled to get Rs. 7,400/- as compensation under the head of medical

expenses.
Thus, in total, claimant is entitled to get Rs. 5,000/- + Rs.

7,400/-= Rs. 12,400/- as compensation.
As  both  the  vehicles  are  equally  liable  for  the  said

accident  so  insurer  of  both  the  vehicles  i.e.  New  India  Assurance

Company Limited and United India Insurance Company Limited i.e. OP

No.6 are equally liable to pay compensation on 50 : 50 basis. 

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

12,400/- (Rupees Twelve Thousand Four Hundred) only to the claimant

payable by OP No.3, M/s. New India Assurance Company Limited and

OP No.6  United  India  Insurance  Company  Limited  through  separate

account payee cheques on the basis of 50 : 50.  An interest at the rate

of 8% per annum is allowed on the total compensation from the date of

filing of claim petition i.e. 27.02.2015 till realisation.

    Given under my hand and seal of this court this 01 st day of October,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

         MAC Case No.123/2015

Claimant’s witness : CW-1 Subal Roy

 Exhibits 

Ext-1 Accident  Information  Report  in  Form

No.54

Ext-2 & 3 Seizure Lists

Ext-4 Charge Sheet

Ext-5 Discharge Slip of Dhubri Civil Hospital

Ext-6 Money Receipt of Dhubri Civil Hospital

Ext-7(i) to 7(vii) Medical Cash Memos

   Member: MACT: Dhubri. 


