
IN THE COURT OF SUB-DIVITIONAL JUDICIAL MAGISTRATE(S), DHUBRI

G.R. Case No.735 of 2016
U/S 379 IPC

STATE OF ASSAM

-VS.-

BABU SEIKH.

……  ACCUSED PERSON

PRESENT: - SMTI. SANGITA HALOI, L.L.M., A.J.S.
SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),
DHUBRI.

FOR THE STATE : - MR. R. K. ROY, LEARNED A.P.P.

FOR THE ACCUSED: - MR. A. RAHMAN, LEARNED ADVOCATE

EVIDENCE RECORDED ON :- 11.04.2019 & 31.07.2019, 
ARGUMENT HEARD ON :- 15.10.2019,
JUDGEMENT DELIVERED ON :- 15.10.2019.

J U D G M E N T

1. In this case accused Babu Seikh is facing trial for the case filed by the informant

Dipankar Bose, u/s 379 I.P.C. 

2. The brief of the prosecution story as revealed from the F.I.R. inter-alia is that  on

24.02.2016, someone had stolen the Gas Cylinder of his sister-in-law Somana Bose

from the Baranda of her house and on 25.02.2016, they came to know that the

accused  was  caught  along  with  the  said  Cylinder  by  the  police.  Hence,  the

informant had filed this case against the accused.

3. On receipt of the Ejahar the In-Charge of B.N. College T.O.P. under Dhubri P.S., vide

G.D. Entry No.367, dated 25.02.2016, forwarded the same to the Officer-in-Charge

of Dhubri P.S. for registering a case under proper section of law. After receiving the

same the Officer-in-Charge of Dhubri P.S. registered the case vide Dhubri P.S. Case

No.205/16, u/s 379 I.P.C. and endorsed S.I. Pani Ram Das to investigate the case.

During the course of investigation, the I.O. visited the place of occurrence, recorded

the  statement  of  the  witnesses.  After  completion  of  investigation,  the  I.O.  has

submitted the charge sheet against  the accused person u/s  379 I.P.C.  and was

forwarded the case to the court for trial. 

4. On receipt of summons the accused appeared before the court. Copies of relevant

documents were furnished to the accused under section 207 of Cr.P.C. After hearing



the  learned  counsel  for  both  the  sides  and  on  finding  sufficient  materials  to

presume that the accused has committed offences punishable under section 379

IPC, the charge of offences punishable under the said section was read over and

explained to the accused to which he pleaded not guilty and claimed to be tried.

5. In  support  of  his  case,  prosecution  examined  two  numbers  of  witnesses.  After

closure of prosecution evidence, statement under section 313 of Cr.P.C. is recorded

of  the  accused,  which  was  of  total  denial.  Defence  side  did  not  examine  any

witness. 

6. Heard the argument put forwarded by the Learned Counsel for both the sides as

well as gone through the evidence available on record.

7.  POINTS FOR DETERMINATION:

Whether  the  accused,  on  24.02.2016,  in  the  night,  had

dishonestly intending to take the Gas Cylinder of the sister-in-

law of informant and moved it out of the premises without her

consent and thereby committed the offence punishable u/s 379

IPC?

DISCUSSION, DECISION AND REASONS THEREOF:-

8. I have gone through the evidence on record and heard the learned counsels of both

sides and I shall now discuss and decide the points formulated.  

EVIDENCES

9. In this case the prosecution has examined three numbers of witnesses, out of them

one Sumana Bose was examined as PW-1, one Bikash Rabidas was examined as

PW-2 and the informant Dipankar Bose was examined as PW-3.

10.PW-1, Sumana Bose, deposed that she knows the informant of this case, who is her

brother-in-law. She does not know the accused person of this case.  In the year

2016, one fine morning, she woke up and saw that a window attached to the Greel

was opened and a Gas Cylinder was missing from the corridor. Later on, she had

heard that the thief caught. Police recorded her statement. Her cross-examination

was declined by the defence. 

11. PW-2, Bikash Rabidas, deposed that he knows the informant. But,  he does not

know the accused. About 3 years back, one day, he had heard there was a theft in

the house of the informant. He cannot say who had committed theft. His cross-

examination was declined by the defence.



12.PW-3, Dipankar Bose, deposed that he is the informant of this case. Ext.1 is the FIR

and Ext.1(1) is his signature. He filed this case about 2 years back. On the day of

incident, he got up and seen that the cylinder was stolen from his house. Then he

filed this  case.  Later  police  recovered  the cylinder  along with  the accused.  He

cannot recognize the accused. 

During  his  cross  examination  he  stated  that  he  had  not  seen  the  accused

committing offence.

 APPRECIATION OF EVIDENCES

13.To prove the guilt of the accused u/s 379 IPC, the prosecution has to establish that

(i) the accused removed the movable property; (ii) The accused removed it out of

the possession of another person without his consent; (iii) The accused did so with

a dishonest intention.

14.Now let me discuss if the above mentioned points / ingredients were fulfilled by the

prosecution in this case. 

15.The FIR, reveals that on 24.02.2016, at the mid-night,  someone had stolen one

Cylinder from the house of the informant and on 25.02.2016, the Patrolling Party of

police have caught the accused person along with the cylinder from the possession

of the accused Babu Seikh. 

16.To prove these facts mentioned in the FIR, the prosecution has examined as many

as four numbers of witnesses including the informant. PW-1, Sumana Bose, testified

that  she had found the window attached to her  house was  opened and a Gas

Cylinder was missing. She said that she heard about the fact that the thief was

caught by the police. But, she had not seen the incident. Similarly, the PW-2, had

given hearsay evidence in this case and he said that  he had heard about one

incident of theft happened at the house of informant. PW-3, being the informant

said that he could not recognize the accused person and he had filed this case as

one cylinder was stolen from the house. During cross-examination admitted that he

had not seen the occurrence of theft. 

17.From the evidences available on record, it is cleared that none of the witnesses had

seen the accused committing the theft. Though the accused was caught by the

police along with one cylinder. But, none of the witnesses listed in the seizure list,

was examined by the prosecution side to prove that the cylinder was recovered

from the possession of the accused. In the seizure list the I.O. had mentioned that

one Gas Cylinder was recovered from the accused. However, he did not describe



anything regarding the seized Gas Cylinder and the Gas Company from where it

was  issued.  Further  there  is  nothing on the  record  to  show that  the informant

identified him the seized articles which got stolen or went missing from the house.

Hence, it appears that the article seized from the accused was not further verified

by the accused person. Thus, from the evidence on record, it is appeared that the

evidence of prosecution witnesses are not sufficient to show that the accused had

entered the house of the informant and stolen away the Gas Cylinder from the

possession. 

18.Hence, from the above detailed discussion, I came to the safe conclusion that the

prosecution has failed to prove the ingredients u/s 379 IPC against the accused

person beyond all reasonable doubt. 

19.In view of the discussion made above, the accused is accordingly acquitted after

giving benefit of doubt and set at liberty forthwith.

20.The bail bond of the accused person is extended for a period of six months as per

section 437-A Cr.P.C.

21.Given under my hand & seal of this Court and delivered in the open Court on this

15th day of October, 2019 at Dhubri.

    (SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

 Dhubri.

A P P E N D I X

PROSECUTION WITNESSES:

(i) P.W-1  Sumana Bose,
(ii) P.W-2 Bikash Rabidas &
(iii) PW-3 Dipankar Bose (informant).

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Ext.-1 F.I.R.

(SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

    Dhubri


