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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.84/2007

Parties:-

Hydar Ali Ansary
S/O: Bakto Zamal
VILL: Kuchnimara
P.O. & P.S: Mankachar
Dist: Dhubri, Assam

..Claimant

Vs.

1.The Oriental Insurance Company Limited

Represented by its Branch Manager

Dhubri Branch, G.T.B. Road, Dhubri

P.O., P.S. & Dist: Dhubri, Assam

2.Md. Suraj Miah
S/O: Late Miar Uddin Sarkar
VILL: Namargaon
P.O: Jhawdanga
P.S: Mankachar
Dist: Dhubri, Assam
(Owner of the vehicle)

3.Md. Idrish Ali
S/O: Late Umed Ali
VILL: Namargaon
P.O: Jhawdanga
P.S: Mankachar
Dist: Dhubri, Assam
(Driver of the vehicle) ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Abdul Latif, Advocate for the claimant

Sri S.K. Das, Advocate for OP No.1



2

None appeared for OP No.2 & 3

Date of argument:  30.08.2019

Date of judgment:  23.09.2019

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor vehicular

accident caused to the son of the claimant on 15.02.2006 at village

Kuchnimara at 12 noon on Mankachar Holidaygang Bundh cum Road at

Kuchnimara.
Claimant side further stated in the claim petition that on

15.02.2006 at about 12 noon while son of the claimant named Hadiuz

Zaman  was  returning  home  from  school  in  the  left  side  of  the

Mankachar Holidaygang Bundh cum road at Kuchnimara the offending

vehicle  bearing  registration  No.ML-08-A/3807  (Auto  Rickshaw)  was

running  by  the  driver  in  a  very  high  speed dashed the  son  of  the

claimant named Hadiuz Zaman causing grievous injuries in different

parts of his body.  
Claimant  side further  stated in their  claim petition that

due  to  the  aforesaid  accident  his  son  i.e.  son  of  the  claimant  had

sustained crushing grievous injury in his left  leg causing permanent

disability  and left  leg  became very  lean thin  also  received multiple

teeth fracture and upper and lower law alveolar numbers of permanent

incisor  teeth  was  avulsed  and  uprooted  causing  permanent

disablement to facial function.  
Claimant  side further  stated in their  claim petition that

immediately  after  the accident  injured was taken to doctor  of  local

Jhawdanga  State  Dispensary  where  from  Dr  advised  to  shift  either

Dhubri  or  Goalpara  for  better  treatment.   Accordingly,  insured  was

taken to Solace Hospital and Research Centre at Goalpara on the same

day.  Till 21.02.2006 injured was in the said hospital as indoor patient.

In  the  afternoon  of  21.02.2006  injured  was  admitted  in  the  Civil
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Hospital,  Goalpara  but  as  there  is  no  specialist  dentist  in  the  said

hospital injured was again taken to Solace Hospital & Research Centre

at Goalpara on 22.02.2006 where he was treated as indoor patient till

24.02.2006 and care under Dr Jayanta Das, BDS and Dr S. Rahman, MS

and  injured  was  again  admitted  at  Solace  Hospital  as  injuries

aggravated.  
Claimant  side further  stated in their  claim petition that

even  after  long  treatment  injury  sustained  by  the  injured  was  not

completely  cured  and  he  became  permanently  disabled  due  to

aforesaid accident.  At the time of accident injured was a student of

nine years.  As a result of the said accident son of the claimant had lost

two academic years.  
Claimant  side further  stated in their  claim petition that

claimant had incurred expenditure amounting to Rs. 50,000/- for the

treatment sustained by the injured due to said road traffic accident.  
Claimant  side further  stated in their  claim petition that

accident took place due to rash and negligent driving by the driver of

the offending vehicle.
In  respect  of  the aforesaid  accident  an FIR was lodged

before O/C Mankachar P.S. and O/C Mankachar P.S. had registered a

case vide Mankachar P.S. Case No.37/06 U/s. 279/338 IPC against the

driver of the offending vehicle.  
Claimant  side further  stated in their  claim petition that

offending  vehicle  was  duly  insured  with  M/s.  Oriental  Insurance

Company Limited and accident took place during the validity period of

insurance and insurance company is liable to pay compensation to the

claimant  for  the  injuries  sustained  by  the  son  of  the  claimant  in  a

motor vehicular accident.
Claimant  prayed  before  the  Hon’ble  Court  to  award

compensation amounting to Rs. 4,25,000/- along with interest for the

injuries sustained by son of the claimant in a motor vehicular accident.
On receipt of the petition filed by the claimant an MAC

Case was registered and summon was issued to the opposite parties.

On receipt of the summon OP No.2 owner of the offending vehicle and

OP  No.3  driver  of  the  offending  vehicle  did  not  turn  up  although
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summon was duly served upon them.  Accordingly, this case proceeded

ex-parte against OP No.2 & 3.
OP No.1  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.1 are as follows:
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence claim is liable to be dismissed, that claim petition

is barred by principle of estoppels, waiver and acquiescence, hence it

is liable to be dismissed, that claim petition is baseless, speculative

and does  not  entertainable  under  law,  that  answering OP does  not

admit the alleged accident and also denies that alleged accident was

caused  due  to  rash  and  negligent  driving  of  the  vehicle  allegedly

insured with  answering OP,  that  answering  OP hereby submits  that

accident, if any, has been caused due to negligence contributed by the

injured himself, that the claim petition is inflated, excessive, abnormal

without having any legal and equitable basis, that answering OP denies

all of its liabilities under the present claim petition, that answering OP

reserves the right to take all  the defences available as the owner /

driver  has  not  appeared  and file  written  statement  in  this  case  as

provided  U/s.  170  of  the  M.V.  Act,  that  the  answering  OP  seeks

protection U/s. 147, 149 of the M.V. act, that as regard to para-8 & 9 of

the claim petition answering OP hereby submit that claimant or the

relevant official may be issued necessary directive for the claim to be

substantiated,  that  the  medical  certificate,  injury  report  and  other

papers relating to the alleged injury may be directed to the claimant /

petitioner  to  produce  the  same  in  the  court  to  substantiate  the

statement made in para-11, 12 & 13 of the claim petition,, that the

answering  OP  at  this  stage  unable  to  admit  whether  the  offending

vehicle  was  insured  with  the  answering  OP at  the  relevant  time of

accident  unless  further  and  better  particulars  regarding  policy  is

produced by the owner of the vehicle otherwise OP insurance company

is not liable to pay any compensation to the claimant, that route permit

/  road  permit,  valid  and  effective  driving  licence,  registration

documents, fitness certificate may be directed to be produced by the
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owner otherwise it shall be presumed that there is statutory violation of

policy condition and answering OP is not liable towards any claim and

claim,  if  any,  is  subject  to  the  compliance  of  section 64  VB of  the

Insurance Act.  Under the aforesaid facts and circumstances answering

OP prayed before the Hon’ble court to dismiss the claim petition with

costs.  
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.ML-08-A/3807 (Auto

Rickshaw) and claimant sustained injuries due to said

accident?
2 Whether the offending vehicle was insured with M/s.

Oriental  Insurance  Company  Limited  at  the  time  of

accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

In  the  aforesaid  case  claimant  side  had  examined  two

witnesses.  OP insurance company did not adduce any evidence.

Heard arguments on behalf of both sides.

Evidence led by claimant side are briefly discussed.

CW-1 Hyder Ali Ansari claimant in his evidence on affidavit

had stated that he had instituted this case for getting compensation for

the  injuries  sustained  by  his  minor  son  named Hadiuz  Zaman  in  a

motor vehicular accident.  He further stated in his evidence on affidavit

that  on 15.02.2006 at about 12 noon while his minor named Hadiuz

Zaman  was  returning  home  from  school  in  the  left  side  of  the
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Mankachar Holidaganj bundh cum road at Kuchnimara the offending

vehicle  bearing  registration  No.ML-08-A/3807  (Auto  Rickshaw)  was

running  in  a  very  high  and  excessive  speed  dashed  his  minor  son

named Hadiuz Zaman causing grievous injuries in different parts of his

body.  
He further stated in his evidence on affidavit  that as a

result  of  the  said  accident  his  minor  son  had  sustained  crushing

grievous injury in his left leg and his left leg became very lean thin also

received  multiple  teeth  fracture  and  upper  and  lower  law  alveolar

numbers of permanent incisor teeth was avulsed and uprooted causing

permanent disablement to facial function.  
He  further  stated  in  his  evidence  on  affidavit  that

immediately after the accident injured was taken to local Jhawdanga

State Dispensary where from injured was advised to shift either Dhubri

or Goalpara for better treatment.  Accordingly, injured was taken to

Solace Hospital and Research Centre at Goalpara on the same date.

Till 21.02.2006 injured was there in the said hospital as indoor patient.

In  the  afternoon  of  21.02.2006  injured  was  admitted  in  the  Civil

Hospital,  Goalpara  but  as  there  is  no  specialist  dentist  in  the  said

hospital, injured was again taken to Solace Hospital & Research Centre

at Goalpara on 22.02.2006 whereby he was treated as indoor patient

till 24.02.2006 under supervision of Dr Jayanta Das and Dr S. Rahman

and  again  injured  was  admitted  in  Solace  Hospital  as  injuries

aggrieved.  
He further stated in his evidence on affidavit that even

after  his  long  treatment  injuries  sustained  by  the  injured  was  not

completely cured and he became permanently disabled.  At the time of

accident injured was a student of nine years.  As a result of the said

accident injured lost two academic years.  
He further stated in his evidence on affidavit that he had

incurred  an  expenditure  amounting  to  Rs.  50,000/-  for  the  medical

treatment of his injured son in a motor vehicular accident.  
He further stated in his evidence on affidavit that accident

took  place  due  to  rash  and  negligent  driving  by  the  driver  of  the

offending vehicle.
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In  respect  of  the aforesaid  accident  an FIR was lodged

before O/C Mankachar P.S. and O/C Mankachar P.S. had registered a

case vide Mankachar P.S. Case No.37/06 U/s. 279/338 IPC against the

driver of the offending vehicle.  
He  further  stated  in  his  evidence  on  affidavit  that

offending  vehicle  was  duly  insured  with  M/s.  Oriental  Insurance

Company Limited and accident took place during the validity period of

insurance,  hence insurance company is  liable  to  pay compensation.

That driver of  the offending vehicle had valid driving licence at the

time of accident.
Claimant  prayed  before  the  Hon’ble  Court  to  award

compensation amounting to Rs. 4,25,000/- along with interest for the

injuries sustained by son of the claimant in a motor vehicular accident

under different heads as admissible under M.V. Act.  
To prove this case claimant side had exhibited following

documents.  Ext-1 is the certified copy of FIR, ext-2 is the certified copy

of Seizure List, ext-3 is the Accident Information Report in Form No.54,

ext-4 is the prescription of Dr H.A. Ahmed, M & H.O. of Jhowdanga State

Dispensary,  ext-5 is the Advice Slip,  ext-6 the Discharge cum Injury

Report, ext-7 is the Discharge Slip of Goalpara Civil Hospital, ext-8 is

the Discharge cum Diagnosis Report of Solace Hospital, Goalpara, ext-9

&  10  are  Prescriptions  of  Solace  Hospital,  Goalpara,  ext-11  is  the

Discharge Slip of the same hospital, ext-12 to 19 the Medical Bills, ext-

20  to  49  are  Medicine  Purchase  Receipts,  ext-50  is  the  Disability

Certificate.
Learned  counsel  on  behalf  of  insurance  company  had

cross  examined  the  said  witness  and  in  his  cross  examination  he

admitted that he did not witness the said accident.  He further stated

in his cross examination that distance between his house and place of

occurrence is about 200 meters.  After 10 minutes after the accident

he reached the place of occurrence and found one auto rickshaw but as

he did not witness the accident he cannot able to say what was the

actual  speed of  the  offending  vehicle  at  the  time of  accident.   He

further admitted in his cross examination that he did not collect any

MVI Report from MVI to ascertain what was the actual speed of the
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vehicle  at  the  time  of  accident.   He  further  stated  in  his  cross

examination that although doctor had advised him to conduct X-Ray

and  accordingly  X-Ray  was  done  but  he  had  not  submitted  X-Ray

Report and X-Ray plate in respect of the said accident in the court.  He

denied in his cross examination that he did not mention in FIR that

distance between his house and the place of occurrence is 200 meters.

He further stated in his cross examination that injured was first taken

to Goalpara Civil Hosptial for necessary treatment and as the injuries

sustained  by  the  injured  is  grievous  one  he  was  shifted  to  Solace

Hospital, Goalpara for necessary medical treatment.  He denied in his

cross examination that injured did not sustain the aforesaid injuries as

stated by him in  his  evidence on affidavit.   He denied in  his  cross

examination that to escape from liability he had prepared some false

documents  in  this  case  and  submitted  the  same in  the  court.   He

denied in his  cross examination that  to  escape from liability  of  the

owner  of  the  vehicle  he  had  impleaded  insurer  of  the  vehicle

responsible for the said accident.
CW-2 Firoz Ahmed in his evidence on affidavit had stated

that he know the claimant and injured as they are his co-villagers.  He

further stated in his evidence on affidavit that on 15.02.2006 at about

12 noon while he was standing beside Holidaganj Mankachar bundh

cum road near Kuchnimara M.E.Madrassa to admit his son in L.P. School

said accident took place.  He further stated in his evidence on affidavit

that at the time of accident injured was about 9 years.   He further

stated in his evidence on affidavit that at the time of accident injured

named  Hadiuz  Zaman  was  proceeding  towards  his  residence  from

school on the left side of the aforesaid road, one auto rickshaw bearing

registration  No.ML-08-A/3807  dashed  his  son  from  behind  causing

grievous injury in different parts of his body.  He further stated in his

evidence on affidavit that as a result of the said accident left leg of the

injured has been crushed and his eight numbers of incisors teeth of

both the chaw were uprooted having profuse bleeding.
He  further  stated  in  his  evidence  on  affidavit  that

immediately after the accident injured was taken to nearby doctor of

Jhowdanga State Dispensary where from injured was taken to Goalpara
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Hospital for better treatment.  Even after long treatment of the injured

for more than six months in different hospitals, injured cannot able to

recover the aforesaid injuries sustained by him in a motor vehicular

accident and he became permanently disabled.  
Claimant side had incurred expenditure amounting to Rs.

50,000/- for medical treatment of his minor son in various hospitals.  
He further stated in his evidence on affidavit that accident

took  place  due  to  rash  and  negligent  driving  by  the  driver  of  the

offending vehicle.
He further stated in his evidence on affidavit that Hayder

Ali father of the injured had lodged an FIR in respect of the aforesaid

accident on Mankachar P.S. and Mankachar P.S. had registered a case

vide Mankachar P.S. case No.37/06 U/s. 279/338 IPC against the driver

of the offending vehicle.
He further stated in his evidence on affidavit that injured

had lost two academic years due to the aforesaid road traffic accident.
Learned  counsel  on  behalf  of  insurance  company  had

cross  examined  the  said  witness  and  in  his  cross  examination  he

denied that he did not witness the accident and he did not visit the

place of occurrence after the accident.  Distance between his house

and  place  of  occurrence  is  150  meters.   He  denied  in  his  cross

examination that as injured is his co-villager he deposed false evidence

in his favour.
In  the  instant  case  claimant  side  had  examined  two

witnesses and exhibited some documents including FIR,  Form No.54

Report, some prescriptions of different hospitals.  As per FIR which is

exhibited  in  this  case  as  ext-1  that  alleged accident  took  place  on

15.02.2006 at about 12 noon.  Ext-2 is the Seizure List on the basis of

the  said  seizure  list  police  had  seized  the  vehicular  documents  in

connection with the said accident.  Ext-3 is the Accident Information

Report.  Ext-7 is the Discharge Slip of Goalpara Civil Hospital.  As per

said Discharge Slip injured was admitted in Civil Hospital, Goalpara as

indoor  patient  on  21.02.2006  and  discharged  from  hospital  on

22.02.2006 at 11:00 A.M. due to RTA.  Ext-3 is the Accident Information

Report.  As per ext-3 registration number of the offending vehicle is ML-

08-A/3807 and said vehicle is insured with Oriental Insurance Company
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Limited and insurance policy is valid upto 15.06.2006.  As the accident

took place on 15.02.2006 so insurance policy is valid covering the date

of the accident.   As per Seizure List  other vehicular documents like

registration  certificate  of  the  vehicle,  permit,  insurance  certificate,

fitness certificate and driving licence is valid covering the date of the

accident.  As all the vehicular documents are valid covering the date of

the accident so OP insurance company is liable to pay compensation to

the claimant.
Claimant  side  had  submitted  some  bills  and  vouchers

regarding his long treatment in different hospitals first at Mankachar

and then to Goalpara Civil Hospital and later private nursing home i.e.

Solace  Hospital,  Goalpara.   Claimant  side  had  submitted  bills  and

vouchers  regarding  his  medical  treatment  in  different  hospitals

amounting to Rs. 39,700/-.  Out of the aforesaid cash memos ext-38

amounting to Rs. 238/- there is overwriting so claimant is not entitled

to get any compensation on the basis  of  ext-38.   Regarding ext-46

amounting to Rs. 1,252/- there is some overwriting in the said cash

memos, claimant is not entitled to get any compensation on the basis

of ext-46.  So, claimant is entitled to get compensation amounting to

Rs.  38,450/-  regarding  expenditure  incurred  by him for  purchase  of

medicines in different hospitals in Goalpara,  Dhubri  and also money

paid to the Solace Hospital, Goalpara regarding purchase of medicines

in the said hospital.
As claimant was a resident of Mankachar and he had to be

taken first to nearby local state dispensary and after that son of the

claimant  was  taken  to  Civil  Hospital,  Goalpara  and  later  to  private

nursing home i.e. Solace Hospital, Goalpara so claimant is entitled to

get  Rs.  10,000/-  as  transportation  charge  for  taking  the  patient  to

different  hospitals.   Regarding  pain  and  suffering  as  claimant  was

indoor patient of  the hospital  in the Civil  Hospital,  Goalpara for two

days vide ext-7 and also son of  the claimant  was indoor patient of

Solace  Hospital  &  Research  Centre,  Goalpara  for  seven  days  i.e.

15.02.2006  to  21.02.2006  vide  ext-6,  total  nine  days  son  of  the

claimant was in hospital as an indoor patient first at Civil Hospital later

private nursing home i.e. Solace Hospital  & Research Centre Private
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Limited for seven days.  So, claimant is entitled to get Rs. 10,000/-

under the head of pain and sufferings.
Regarding medical expenditure claimant is entitled to get

Rs. 38,450/- for medical expenditure of son of the injured in various

hospitals supported by medical reports and cash memos.  As son of the

claimant was in hospital for nine days in different hospitals so claimant

is entitled to get another Rs. 1,000/- as special diet. 

Thus, in total, the claimant is entitled to get Rs. 10,000/-

+  Rs.  38,450/-  +  10,000/-  +  Rs.  1,000/-  =  Rs.  59,450/-  as

compensation.

As the vehicle in question was insured with OP No.1 and

insurance policy is valid covering the date of the accident as per Form

No.54 Report vide ext-3.  As Form No.54 Report registration number of

the offending vehicle is ML-08-A/3807 and insurance policy is valid upto

14.06.2006  and  driving  licence  of  the  driver  and  other  vehicular

documents are also valid covering the date of the accident.  So, OP

No.1 is liable to pay compensation to the claimant.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

59,450/-  (Rupees Fifty Nine Thousand Four Hundred Fifty) only to the

claimant payable by OP No.1, M/s. Oriental Insurance Company Limited

through an account payee cheque.  An interest at the rate of 8% per

annum is allowed on the total compensation from the date of filing of

claim petition i.e. 20.03.2007 till realisation.

      Given under my hand and seal of this court this 23 rd day of Sept,

2019

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

 MAC Case No.84/2007

Claimant’s witness : CW-1 Hyder Ali Ansary

  CW-2 Firoz Ahmed

 Exhibits 

Ext-1 Certified copy of FIR
Ext-2 Certified copy of Seizure List
Ext-3 Accident  Information  Report  in  Form

No.54
Ext-4 Prescription of Dr H.A. Ahmed
Ext-5 Advice Slip
Ext-6 Discharge cum Injury Report
Ext-7 Discharge  Slip  of  Goalpara  Civil

Hospital
Ext-8 Discharge cum Diagnosis Report
Ext-9 & 10 Prescriptions  of  Solace  Hospital,

Goalpara
Ext-11 Discharge  Slip  of  the  same

hospital
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Ext-12 to 19 Medical Bills
Eext-20 to 49 Medicine Purchase Receipts
Ext-50 Disability Certificate

   Member: MACT: Dhubri. 


