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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.269/2016

Parties:-

Majia Bibi
W/O: Mainul Hoque
VILL: Dumardaha Part-III
P.S: Gauripur
Dist: Dhubri, Assam

..Claimant

Vs.

1.The New India Assurance Company Limited 

Represented by its Divisional Manager,

Divisional Office-Bongaigaon

P.O., P.S. & Dist: Bongaigaon, Assam

(Insurer of the Auto Rickshaw No.AS-17-B/4233)

2.Mizanur Rahman
S/O: Parbat Ali
VILL: North Tokrerchara Part-I
P.S: Golakganj
Dist: Dhubri, Assam
(Owner of the Auto Rickshaw No.AS-17-B/4233)

3.Rafiqul Hoque
S/O: Ansar Ali
VILL: Uttar Raipur Part-I
P.S: Golakganj
Dist: Dhubri, Assam ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Safior Rahman, Advocate for the claimant

Sri Anupam Ghosh, Advocate for OP No.1

Sri M.H. Choudhury, Advocate for OP No.2 & 3
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Date of argument:  05.02.2020

Date of judgment:  24.02.2020

Judgment 

This claim petition has been filed by the claimant U/s. 166

of  M.V.  Act  for granting compensation in respect  of  motor vehicular

accident  which  occurred  on  10.03.2016  on  NH-31  at  village

Madhusoulmari Part-I (Baserpool) under Gauripur P.S.
Claimant’s case in brief was that on 10.03.2016 at about

9:30  A.M.  while  claimant  was  proceeding  along  with  his  minor  son

named  Mahedi  Hasan  as  passenger  of  the  Auto  Rickshaw  bearing

registration No.AS-17-B/4233 from Dumardaha towards Gauripur and

on reaching  near  Madhusoulmari  Part-I  (Baserpool)  on  NH-31 under

Gauripur P.S., driver of the auto rickshaw lost control over the vehicle

and ultimately the auto rickshaw fell down from the road.  As a result

of the said accident her minor son named Mahedi Hasan had sustained

injuries in various parts of his body i.e. abrasion on his forehead and

other multiple injuries in the said accident and other occupants of the

said auto rickshaw also sustained injuries.
Immediately  after  the  accident  her  minor  son  named

Mahedi  Hasan  was  brought  to  Dhubri  Civil  Hospital  for  necessary

medical  treatment where he was initially treated by the doctor as a

outdoor patient and after release from the hospital medical treatment

continued for long three months under different doctors.
Claimant side further stated in their claim petition that in

respect  of  the aforesaid  accident  a police  case was  registered vide

Gauripur P.S. Case No.262/16 U/s. 279/338 IPC and police investigated

this case and after completion of investigation police had submitted

charge sheet against the driver of the offending vehicle.  
Claimant  side further  stated in their  claim petition that

due to aforesaid injuries sustained by her son, her minor son could not

perform his normal routine work as such playing and eat properly for

long three months.
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Claimant side further stated in their claim petition that at

the time of accident victim was two years old.
Claimant side further stated in their claim petition that at

the time of accident the vehicle No.AS-17-B/4233 (auto rickshaw) was

insured  with  New  India  Assurance  Company  Limited  and  insurance

policy is also valid upto 21.02.2017 covering the date of the accident,

as the accident took place during the validity period of insurance of the

offending vehicle, so insurance company is liable to pay compensation

to the claimant.
Claimant side further  stated in their  claim petition that

due  to  the  aforesaid  accident  claimant  had  spent  Rs.  60,000/-  for

medical  treatment  of  her  minor  son but  claimant  could  not  able  to

retain all the bills and vouchers regarding treatment in hospital. 
Claimant side further stated in their claim petition that as

she is the mother and natural guardian of her minor son, she is entitled

to  get  compensation  amounting  to  Rs.  2,00,000/-  along  with  9%

interest from the date of filing of claim petition till realisation from OP

insurance company.
On receipt of this claim petition filed by the claimant an

MAC Case  was  registered  and  summon was  issued to  the  opposite

parties.   On  receipt  of  the  summon  OP  No.1  insurer  of  the  Auto

Rickshaw bearing registration No.AS-17-B/4233 had appeared through

his counsel and filed written statement.  The main contentions of the

written statement submitted by OP No.1 are as follows:
That this claim petition is not maintainable against New

India Assurance Company Limited as such claim petition is liable to be

dismissed, moreover, claimant has not obtained any permission to file

this claim petition on behalf of her minor son, hence claim petition is

liable to be dismissed, that there is no cause of action of the claim

against New India Assurance Company Limited, that the case is bad for

non-compliance  of  section  160  of  the  M.V.  Act,  that  New  India

Assurance  Company  Limited  does  not  admit  any  of  the  allegations

made  in  the  claim  petition  save  and  except  which  is  specifically

admitted  and  put  the  claimant  to  give  strict  proof,  that  New India

Assurance Company Limited has right to avail all the defences that are

available to the insurer U/s.  170 of the M.V. Act, that liability of the
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insurance company, if any, depends upon the terms and conditions laid

down in section 147 and section 149 of the M.V. Act, that New India

Assurance Company Limited is not liable to pay any compensation as

driver  of  the  vehicle  has  not  complied  with  the  statutory  provision

specified in section 134 of the M.V. Act, 1988 for furnishing required

particulars, the officer in charge of the concerned P.S. and owner of the

vehicle did not comply with the provision as laid down in section 158

(6)  of  the  M.V.  Act  as  such  New India  Assurance  Company  Limited

cannot be saddled with liability,  that son of the claimant was not a

passenger of the said auto rickshaw at the time of alleged accident and

the alleged accident has not been caused due to rash and negligent

driving of the auto rickshaw bearing registration No.AS-17-B/4233, the

alleged accident took place due to sole negligence of the claimant, that

the injury was not grievous in nature as alleged, the alleged injury or

disability must be proved by the evidence of doctor, that the driver of

the alleged vehicle had no valid driving licence at the time of alleged

accident, the alleged offending vehicle had no valid permit at the time

of alleged accident, claimant is to prove valid driving licence of the

driver,  vehicular document,  fitness certificate of the vehicle,  permit,

insurance policy of the vehicle, seizure list, FIR, police report, charge

sheet as relevant documents, that the expenditure shown in para-13 of

the  claim  petition  is  not  true,  that  New  India  Assurance  Company

Limited  is  not  liable  to  pay  prevailing  rate  of  bank  interest  if  the

claimant side takes more and more adjournment for final disposal of

the case, that the owner of the vehicle fails to co-operate with New

India Assurance Company Limited for early disposal of the case, the

adverse  inference  can  be  drawn  against  owner  of  the  vehicle,  the

amount claimed has  no legal  basis.   Under the aforesaid  facts  and

circumstances OP insurance company prayed before the Hon’ble Court

that insurance company is not liable to pay any compensation to the

claimant.
OP No.2 & 3 owner and driver of the offending vehicle had

appeared through his counsel and filed written statement.  The main
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contentions of the written statement submitted by OP No.2 & 3 are as

follows:
That the present case is not maintainable against OP No.2

& 3,  that claim petition is not maintainable in its  present form and

manner,  that  there  is  no  cause  of  action  for  the  claim against  the

answering OP No.2 & 3, that OP No.2 is the owner and OP No.3 is driver

of  the  alleged  vehicle  No.AS-17-B/4233  (Auto  Rickshaw),  that

answering OP No.2 & 3 denied the contentions of the claim petition

save  and  except  which  are  specifically  admitted  in  the  written

statement, that the alleged vehicle No.AS-17-B/4233 was duly insured

on  the  date  of  occurrence  under  New  India  Assurance  Company

Limited having valid insurance policy and insurance policy was valid

upto 21.02.2017 and hence owner of the vehicle is not liable to pay

any compensation in respect of the aforesaid accident and driver of the

vehicle i.e. OP No.3 was appointed driver of the said Auto Rickshaw

No.AS-17-B/4233 having valid driving licence and driving licence was

also valid upto 30.06.2016 issued by DTO, Kamrup (Metro), Assam and

moreover, there was no rash and negligent driving on the part of OP

No.3,  hence  OP  No.3  is  not  liable  to  pay  any  compensation  in

connection  with  the  aforesaid  accident.   Along  with  the  written

statement  OP  No.2  &  3  through  annexure-I  had  submitted  copy  of

insurance policy and annexure-II  copy of driving licence.  Under the

aforesaid  facts  and  circumstances  OP  No.2  &  3  prayed  before  the

Hon’ble  Court  to  exonerate  OP  No.2  &  3  of  liability  to  pay  any

compensation to the claimant.
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-17-B/4233 (Auto

Rickshaw) and claimant’s minor son sustained injuries

due to said accident?
2 Whether the offending vehicle was insured with M/s.

New India Assurance Co. Ltd at the time of accident?
3 What shall be the just and proper compensation and

by whom payable? 
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4 Whether the claimant is  entitled to get the relief  as

prayed for?

DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

To prove this case claimant side had examined only one

witness.  OP side did not adduce any evidence.

Heard argument on behalf of both sides.

Evidence led by claimant side are briefly discussed.

CW-1 Majiya Bibi in her evidence on affidavit had stated

that she is the claimant of this case and she is well acquainted with the

facts of this case.  She further stated in her evidence on affidavit that

injured is her minor son and as mother and natural guardian she had

filed this case on behalf of her minor son named Mahedi Hasan due to

road traffic accident.

She  further  stated  in  her  evidence  on  affidavit  that  on

10.03.2016 at about 9:30 A.M. while she was proceeding along with her

minor son named Mahedi Hasan as passenger of the Auto Rickshaw

bearing  registration  No.AS-17-B/4233  from  Dumardaha  towards

Gauripur and on reaching near  Madhusoulmari  Part-I  (Baserpool)  on

NH-31 under Gauripur P.S., driver of the auto rickshaw lost control over

the vehicle and ultimately the auto rickshaw fell down from the road.

As a result of the said accident her minor son named Mahedi Hasan

had sustained injuries in various parts of his body i.e. abrasion on his

forehead and other  multiple  injuries  in  the said  accident  and  other

occupants of the said auto rickshaw also sustained injuries.
Immediately  after  the  accident  her  minor  son  named

Mahedi  Hasan  was  brought  to  Dhubri  Civil  Hospital  for  necessary

medical  treatment where he was initially  treated by the doctor  and
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after release from the hospital medical treatment continued for long

three months under different doctors.
She  further  stated  in  her  evidence  on  affidavit  that  in

respect  of  the aforesaid  accident  a police  case was  registered vide

Gauripur P.S. Case No.262/16 U/s. 279/338 IPC and police investigated

this case and after completion of investigation police had submitted

charge sheet against the driver of the offending vehicle.  
She further stated in her evidence on affidavit that due to

the injuries sustained by her son in the aforesaid road traffic accident,

her  minor  son  could  not  perform his  normal  work  such  as  playing

fooding properly for long three months.
At the time of accident victim was two years old.
She further stated in her evidence on affidavit that at the

time  of  accident  the  vehicle  No.AS-17-B/4233  (auto  rickshaw)  was

insured  with  New  India  Assurance  Company  Limited  and  insurance

policy is also valid upto 21.02.2017 covering the date of the accident,

as the accident took place during the validity period of insurance of the

offending vehicle, so insurance company is liable to pay compensation.
She further stated in her evidence on affidavit that due to

the said accident her minor son named Mahadi Hasan had sustained

injuries  in  various  parts  of  his  body  and  she  sustained  injuries

amounting to Rs.  60,000/-  for  medical  treatment of  her  injured son

under different heads including transportation, attendant charges and

special diet, etc but due to aforesaid accident she could not able to

retain all the bills and vouchers.  
She further stated in her evidence on affidavit that she

prayed before the Hon’ble Court to award compensation amounting to

Rs. 2,00,000/- along with 9% interest from the date of institution of this

case till realisation for the injuries sustained by her minor son in the

aforesaid road traffic accident.
To  prove  this  case  claimant  side  had  exhibited  some

documents.  Ext-1 is the Form No.54 Report, ext-2 & 3 is FIR (PIO), ext-

4 is the Injury Report (PIO), ext-5 is the MVI Report (PIO), ext-6 is the

Charge Sheet  (PIO),  ext-7  is  the OPD Registration Slip,  ext-8  is  the

Advice Slip, Material ext-A toC are X-Ray Plates.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in her cross examination she had
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mentioned that she had not mentioned in her claim petition and also in

her  evidence on affidavit  that  accident  took  place due to  rash and

negligent driving of the driver of the offending vehicle.  She further

stated  in  her  cross  examination  that  she  had  mentioned  in  her

evidence on affidavit that driver lost his control and as a result said

accident took place.  She further stated in her cross examination that it

is not a fact that driver did not drive the vehicle rashly and negligently

as such case is not maintainable in this tribunal.  She also denied in her

cross examination that as driver had no fault causing the said accident

as  such  she  had  not  mentioned  in  her  evidence  on  affidavit  that

accident occurred due to rash and negligent driving by the driver of the

offending vehicle.  She also denied in her cross examination that police

had  submitted  wrong  report.   She  further  stated  in  her  cross

examination that accident took place on 10.03.2016 but the FIR was

filed in respect of the accident on 15.03.2016 i.e. after five days.  She

denied in her cross examination that to make out a false case he had

filed this case lately.  She further stated in her cross examination that

as per injury report  injury sustained by his son is  simple one.   She

denied in her cross examination that X-Ray plates submitted by her is

not supported by prescription and X-Ray plate and X-Ray Report is not

connected with the accident.  She denied in her cross examination that

she  did  not  incur  any  expenditure  relating  to  the  treatment  of  her

minor son.  She also denied in her cross examination that driver of the

offending vehicle is not liable to pay any compensation.  She denied in

her cross examination that instant case is required to be dismissed.

To decide compensation matters claimant is required to

prove that driver of the offending vehicle drove the vehicle rashly and

negligently  causing the said  accident.   In  the instant  case claimant

neither  in  his  claim  petition  nor  in  his  evidence  on  affidavit  had

mentioned that driver of the offending vehicle drove his vehicle rashly

and negligently causing the said accident.  So, in ingredients of section

168 of M.V. Act is missing.  As claimant in his cross examination himself

admitted that  he had not  mentioned in  his  claim petition  or  in  his
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evidence  on affidavit  that  driver  of  the  offending vehicle  drove  the

vehicle rashly and negligently causing the said accident.  So, insurer of

the  offending  vehicle  is  not  liable  to  pay  any  compensation  to  the

claimant.  So, claimant is not entitled to get any compensation from OP

insurance company.   This  MAC Case is  accordingly  disposed of  and

claimant is not entitled to get any compensation from OP insurance

company.

ORDER 

Judgment is delivered in open court.  Claim petition filed

by the claimant is dismissed and claimant is not entitled to get any

compensation from OP insurance company.

   Given under my hand and seal of this court this 24th day of February,

2020

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

 MAC Case No.269/2016

Claimant’s witness : CW-1 Maija Bibi

 Exhibits 

Ext-1 Accident  Information  Report  in  Form

No.54

Ext-2 FIR (PIO)

Ext-3 Seizure List (PIO)

Ext-4 Injury Report (PIO)

Ext-5 MVI Report (PIO)

Ext-6 Charge Sheet (PIO)

Ext-7 OPD Registration Slip

Ext-8 Advice Slip

M.Ext-A X-Ray Plate

   Member: MACT: Dhubri. 


