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BEFORE THE MEMBER ::::::::::: MACT ::::::::::: DHUBRI

MAC Case No.169/2015

Parties:-

Sirija Bibi @ Siruja Bibi
W/O: Noser Uddin
VILL: Sataguri Part-II
P.S: Gauripur 
Dist: Dhubri, Assam

..Claimant

Vs.

1.Zakir Hussain

S/O: Nayeb Ali

VILL: Adabari Part-I

P.O: Chagol chora

P.S. & Dist: Dhubri, Assam

(Driver of the vehicle No.AS-17-B/0088)

2.Nowshad Ali
S/O: Late Honi Sk
VILL: Kachuar Khas Part-III
P.O: Kalahat
P.S. & Dist: Dhubri, Assam
(Owner of the vehicle No.AS-17-B/0088)

3.The New India Assurance Company Limited
Represented by 
Divisional Manager, Bongaigaon
P.O., P.S. & Dist: Bongaigaon, Assam ..Opp.

Parties 

Present: - Sri Anup Narayan Ghosh, Member, MACT, Dhubri 

Appearance:-

Sri Sonaullah Sk, Advocate for the claimant

None appeared for OP No.1 & 2
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Sri S.K. Das, Advocate for OP No.3

Date of argument:  25.02.2020

Date of judgment:  17.03.2020

Judgment 

This claim petition has been filed by the claimant U/s. 166

of M.V.  Act along with relevant rule-3 of  Assam MAC Tribunal Rules,

1960 seeking compensation for the injuries sustained by her in a motor

vehicular accident which occurred on 17.06.2009.
Claimant’s case in brief was that on 17.06.2009 at about

4:00  P.M.  while  she  was  travelling  by  an  auto  rickshaw  bearing

registration No.AS-17-B/0088 from college road, Dhubri towards their

parent’s house and driver of the said auto rickshaw drove the vehicle

with rash and negligent manner, as a result claimant fell down from the

auto rickshaw and sustained grievous injuries on different parts of her

body.  She further stated in their claim petition that after the accident

local people gathered there and took her to Dhubri Civil Hospital and

attending  doctor  of  Civil  Hospital,  Dhubri  had  examined  her  and

admitted her in Dhubri Civil Hospital and she was indoor patient of the

Civil Hospital, Dhubri from 17.06.2009 to 07.08.2009.  Claimant side

further stated in their claim petition that though she was discharged

after 52 days from the hospital but still  she is suffering various pain

and sufferings and had to remain as bad ridden for many days and

during those days she had to take lots of medicines and physical check

up by the doctor.
She  further  stated  in  her  claim  petition  that  after  the

accident  she was remained as indoor  patient  and her husband and

other  relatives  are  badly  busy  with  her  treatment  for  few days  for

which her husband had filed the FIR lately on 26.07.2009 before O/C

Dhubri P.S. and O/C Dhubri P.S. had registered a case as Dhubri P.S.

Case No.627/09 U/s. 379/338/ IPC and police had investigated the case
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and  after  completion  of  investigation  police  had  submitted  charge

sheet against the driver of the offending vehicle, namely, Jakir Hussain.
Claimant side further  stated in their  claim petition that

accident was caused solely due to rash and negligent driving of the

erring  driver  of  the  auto  rickshaw  and  hence  Ops  and  insurance

companies are liable to pay compensation, as prayed for.
Claimant  side further  stated in their  claim petition that

claimant is a housewife and her husband is a daily labour and used to

earn Rs.  300/-  per day and due to the accident claimant’s husband

could not able to work near about 60 days for which claimant and her

family  members  had  suffered  economical  hardship.   Claimant  side

further stated in their claim petition that she had spent Rs. 50,000/- for

her medical treatment.  She prayed before the Hon’ble Court to award

compensation amounting Rs. 5,00,000/- along with interest from the

date of institution of this case till realisation.
On receipt of this petition filed by the claimant side, an

MAC Case  was  registered  and  summon was  issued to  the  opposite

parties.  On receipt of summon OP No.1 driver of the offending vehicle

and OP No.2 owner of the offending vehicle did not turn up, hence this

case proceeded ex-parte against OP No.1 & 2.
OP No.3  insurer  of  the  offending  vehicle  had  appeared

through his counsel and filed written statement.  The main contentions

of the written statement submitted by OP No.3 are as follows:
That this claim petition is not maintainable in its present

form  and  manner,  that  there  is  no  cause  of  action  against  the

answering OP, hence the claim petition is liable to be dismissed, that

the claim petition is barred by the principle of estoppels, waiver and

acquiescence, hence it is liable to be dismissed, that the claim petition

is baseless, speculative and thus not entertainable under law, that the

answering OP does not admit the alleged accident and also denies that

the alleged accident was caused due to the rash and negligent driving

of  the  vehicle  allegedly  insured  with  the  answering  OP,  that  the

accident, if any, has been caused due to the negligence contributed by

the victim herself, hence the claim against the New India Assurance

Company Limited is liable to be dismissed, that the contents of the

para-22 of the claim petition is denied, that the cover note, if any, said
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to be issued by the answering OP must be followed by the subsequent

policy, hence the claimant as well as the owner are invited to submit

the policy, otherwise the answering OP is not responsible towards the

claim, that the material allegation made in the claim petition are false

and petition is not maintainable either on facts or in law and also under

the given circumstances, hence the petition is liable to be dismissed in

limine  with  costs  against  the  answering OP,  that  the answering OP

does  not  admit  and  denies  all  the  allegations  made  in  the  claim

petition and the claimant / petitioner is required to strict proof of all the

allegations except those which are specifically admitted hereunder, it is

submitted that the driver of the vehicle allegedly insured with the OP

insurance company was not holding valid and effective driving licence

at the time of accident and further was not qualified for holding or

obtaining such driving licence and has not satisfied the requirements of

rule No.3 of the Central Motor Vehicles Rules, 1989, in the instant case,

the OP owner in spite of his knowledge that the driver did not possess

valid and effective driving licence had handed over the possession of

the vehicle contravening the provisions of the M.V. Act and the rules

framed there under and has also committed the breach of the terms

and conditions of the policy, that the answering OP seeks protection

U/s. 147 and 149 of the M.V. Act, that it is submitted that as per section

134 (C) of M.V. Act, 1988, it is made mandatory to the insured / owner

to furnish the particulars of policy, date, time and place of accident,

particulars of injured / deceased and the name of the driver and also

particulars of his driving licence but in the instant case the insured has

failed  to  comply  with  any  of  the  provisions  which  are  mandatorily

required to be furnished to the insurer immediately after the happening

of the accident, hence the compensation, if at all is assessed be shifted

to  the  owner  of  the  vehicle  for  non-compliance  of  the  statutory

demands, that the answering OP hereby reserves the right to take all

defences available to the owner / OP, as provided under section 170 of

the M.V. Act,  that the answering OP does not admit the contents of

para-3 & 6 of  the claim petition,  hence the claimant  /  petitioner  is

required to strict proof thereof, that as regards to para-8 & 9 of the
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claim petition the answering OP hereby submits that the claimant or

the  relevant  officials  may  be  issued  necessary  directives  to  cause

production of the police report or other relevant papers for the claim to

be substantiated, that the medical certificate, injury report and other

papers relating the alleged injury may be directed to the claimant /

petitioner to be produced for the statement forwarded in para-11, 12 &

13 of the claim petition substantiated, that the answering OP at this

stage unable  to  admit whether  the interest  of  the vehicle  allegedly

involved in  the accident  was  insured with  the answering OP at  the

relevant  time  of  accident  unless  further  and  better  particulars

regarding the policy is directed to be produced by the owner of the

vehicle, hence the claimant or the owner / OP may be directed to cause

production of the policy number to have the claim substantiated, that

the  road  permit  /  route  permit,  valid  and  effective  driving  licence,

registration documents, fitness certificate of the vehicle be directed to

be produced by the owner, otherwise it shall be presumed that there is

a statutory violation of the policy condition and hence the answering

OP is prayed to be held not responsible towards any liability and the

claim, if any, is also subject to the compliance of the section 64 VB of

the  Insurance  Act,  that  the  answering  OP  craves  leaves  to  file

additional  amended  written  statement,  if  necessary.   Under  the

aforesaid  facts  and  circumstances  answering  OP  prayed  before  the

Hon’ble Court to dismiss the claim petition with costs. 
After  going  through  the  pleadings  of  both  sides  my

learned predecessor had framed following issues.
1 Whether  the  accident  took  place  due  to  rash  and

negligent driving of the vehicle No.AS-17-B/0088 (Auto

Rickshaw) and claimant sustained injury due to said

accident?
2 Whether the offending vehicle was insured with M/s.

New India Assurance Co. Ltd at the time of accident?
3 What shall be the just and proper compensation and

by whom payable? 
4 Whether the claimant is  entitled to get the relief  as

prayed for?
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DECISION AND REASONS THEREOF

ISSUE NO. 1 to 4: As all these issues are inter-related so

they are taken up together for discussion and decision.

In  the  aforesaid  case  claimant  side  had  examined  two

witnesses and they are duly cross examined by the learned counsel on

behalf of OP insurance company.  OP side did not adduce any evidence.

Heard arguments on behalf of both sides.

Evidence led by claimant side are briefly discussed.

CW-1 Sirija Bibi claimant in her evidence on affidavit had

stated  that  she  had  filed  this  claim  petition  in  respect  of  accident

occurred on 17.06.2009 at about 4:00 P.M. at village Amerbhita near

Nayahat.   She  further  stated  in  her  evidence  on  affidavit  that  on

17.06.2009 at  about  4:00 P.M.  while  she  was  travelling  by an  auto

rickshaw  bearing  registration  No.AS-17-B/0088  from  college  road,

Dhubri  towards  their  parent’s  house,  the  driver  of  the  said  auto

rickshaw drove the vehicle with rash and negligent manner, as a result

she fell down from the auto rickshaw and sustained grievous injuries on

different  parts  of  her  body.   She  further  stated  in  her  evidence  on

affidavit that after the accident, local people gathered there and took

her  to  Dhubri  Civil  Hospital  and  attending  doctor  of  Civil  Hospital,

Dhubri had examined her and admitted her in Dhubri Civil Hospital and

she was a indoor patient of Civil Hospital, Dhubri from 17.06.2009 to

07.08.2009.   She  further  stated  in  her  evidence  on  affidavit  that

though she was discharged after 52 days from the hospital but still she

is  suffering  various  pain  and  sufferings  and  had  to  remain  as  bad

ridden for many days and during those days she had to take lots of

medicines and physical check up by the doctor.
She further stated in her evidence on affidavit that after

the accident she was remained as indoor patient and her husband and

other  relatives  are  badly  busy  with  her  treatment  for  few days  for
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which her husband had filed the FIR lately on 26.07.2009 before O/C

Dhubri P.S. and O/C Dhubri P.S. had registered a case as Dhubri P.S.

Case No.627/09 U/s. 379/338/ IPC and police had investigated this case

and  after  completion  of  investigation  had  submitted  charge  sheet

against the driver of the offending vehicle, namely, Jakir Hussain.
She  further  stated  in  her  evidence  on  affidavit  that

accident was caused solely due to rash and negligent driving of the

erring  driver  of  the  auto  rickshaw  and  hence  Ops  and  insurance

companies are liable to pay compensation, as prayed for.
She further stated in her evidence on affidavit that that

she is a housewife and her husband is a daily labour and used to earn

Rs. 300/- per day and due to the accident her husband could not able

to work near about 60 days for which her family members had suffered

economical hardship.  She further stated in her evidence on affidavit

that she had spent Rs. 50,000/- for her medical treatment.  She prayed

before  the  Hon’ble  Court  to  award  compensation  amounting  to  Rs.

5,00,000/- along with interest from the date of institution of this case

till realisation.
To  prove  this  case,  claimant  side  had  exhibited  some

documents.  Ext-1 is the certified copy of FIR, ext-2 is the certified copy

of Charge Sheet, ext-3 is the certified copy of Injury Report, ext-4 is the

certified copy of Seizure List, ext-5, 6 & 7 are Cash Memos regarding

purchase of medicines, ext-8 is Advice Slip.
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in her cross examination she had

stated that there were 8 passengers inside the auto rickshaw in which

she was a passenger.  She further stated in her cross examination that

she had lodged the FIR in the case and she is not aware whether driver

of the auto rickshaw was in possession of a valid and effective driving

licence  at  the  time  of  accident.   She  further  stated  in  her  cross

examination that she did not explain in her evidence on affidavit how

the auto rickshaw met with an accident.  She further stated in her cross

examination that she had taken to Jhagrarpar Hospital for treatment

after  the  accident  and  she  was  admitted  in  the  hospital  as  indoor

patient.   She  denied  in  her  cross  examination  that  she  was  not
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admitted in Dhubri Civil Hospital and for this reason she could not able

to submit discharge certificate of the hospital in the instant case.  She

denied in her cross examination that she had undergone treatment as

OPD.  She further admitted in her cross examination that she had not

submitted x-ray report and x-ray plate in the instant case.  She denied

in her cross examination that she did not receive any grievous injury

due  to  the  aforesaid  accident.   She  further  stated  in  her  cross

examination that she is not aware whether driver of the offending auto

rickshaw had a valid and effective driving licence and owner of  the

offending vehicle had valid and effective route permit at the time of

accident.  She denied in her cross examination that expense vouchers

she had submitted in the court  are not supported by corresponding

prescription.  She denied in her cross examination that her claim that

she had spent Rs. 50,000/- for her medical treatment is not true.  She

denied in her cross examination that her claim for having undergone

treatment for 60 days is not true.  She denied in her cross examination

that due to her negligence the accident had taken place.
CW-2  Naseruddin,  husband  of  the  claimant,  in  his

evidence on affidavit had stated that on 17.06.2009 at about 4:00 P.M.

while her wife named Sirija Bibi  was travelling by an auto rickshaw

bearing  registration  No.AS-17-B/0088  from  college  road,  Dhubri

towards her parent’s house, the driver of the said auto rickshaw drove

the vehicle with rash and negligent manner, as a result she fell down

from the  auto  rickshaw and sustained  grievous  injuries  on different

parts of her body.  He further stated in his evidence on affidavit that

after getting information in respect of the accident, he went to Dhubri

Civil Hospital where his wife was taken by the local people and found

his wife in injured condition and admitted her in Dhubri Civil Hospital.

The attending doctor of Civil Hospital, Dhubri had examined his wife

and admitted as indoor  patient on 17.06.2009 and discharged from

hospital  on 07.08.2009 i.e.  after  52 days.   He further  stated in his

evidence on affidavit that though his wife was discharged after 52 days

from the hospital but still she is suffering various pain and sufferings
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and had to remain as bad ridden for many days and during those days

she had to take lots of medicines and physical check up by the doctor.
He further stated in his evidence on affidavit as he is busy

regarding  treatment  of  his  wife,  he  had  lodged  the  FIR  lately  on

26.07.2009 before O/C Dhubri P.S. and O/C Dhubri P.S. had registered a

case as Dhubri P.S. Case No.627/09 U/s. 379/338, IPC and police had

investigated the case and after completion of investigation police had

submitted  charge sheet  against  the  driver  of  the offending  vehicle,

namely, Jakir Hussain.
That  the  accident  was  caused  solely  due  to  rash  and

negligent  driving  of  the  driver  of  the  offending  auto  rickshaw  and

hence owner and insurance companies are liable to pay compensation,

as prayed for.
He further stated in his evidence on affidavit that from the

date  of  accident  till  recovery,  he  spent  Rs.  50,000/-  for  medical

treatment  and  other  expenses  for  his  wife.   He  prayed  before  the

Hon’ble Court to award compensation amounting to Rs. 5,00,000/- from

OP insurance company.  
Learned  counsel  on  behalf  of  insurance  company  had

cross examined the said witness and in his cross examination he had

stated that he had visited the place of occurrence around three hours

after  the accident.   He further  stated in his  cross examination that

when  he  had  visited  the  place  of  occurrence  he  did  not  find  the

offending  vehicle  on  the  spot.   He  further  stated  in  his  cross

examination that when he arrived in the place of occurrence, his wife

was already taken to hospital.  As a result he could not able to say how

many passengers were there inside the offending vehicle in which his

wife  was  travelling  as  passenger.   He  further  stated  in  his  cross

examination that he had not submitted x-ray plate and x-ray report in

support  of  the  claim  of  the  claimant  that  claimant  had  sustained

fracture injury in the court.  He further stated in his cross examination

that he does not know due to whose negligence the accident had taken

place.  He denied in his cross examination that our claim having spent

Rs. 50,000/- on medical treatment of his wife is not true.  He denied in
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his  cross  examination  that  his  wife  is  not  entitle  dot  get  any

compensation from insurance company.
In the instant case OP insurance company did not adduce

any evidence.  
I have perused the exhibited documents minutely.  In the

instant case, claimant side had exhibited some documents.  Ext-1 is

FIR which was lodged by Naser Uddin, husband of the claimant.  Ext-2

is  the  Charge  Sheet.   As  per  ext-2,  police  after  completion  of

investigation  had  submitted  charge  sheet  against  the  driver  of  the

offending vehicle,  named, Jakir Hussain U/s.  279/338, IPC.  Claimant

side  had  exhibited  injury  report,  vide  ext-3.   As  per  injury  report,

claimant had sustained grievous fracture injury on the right side ankle,

size 4” X 3”.  As per injury report, injury sustained by the claimant is

grievous in nature caused by blunt object.  Claimant side had exhibited

seizure list,  vide ext-3.   As per seizure list,  offending auto rickshaw

bearing registration No.AS-17-B/0088 was insured with  OP No.3 and

insurance  policy  is  valid  upto  midnight  of  14.04.2010  and  driving

licence of the driver of the offending vehicle is valid upto 26.02.2011.

Other  vehicular  documents,  like,  permit,  driving  licence,  fitness

certificate are valid at the time of accident.   As accident had taken

place on 17.06.2009 at about 4:00 P.M., so insurance policy is valid on

the date of the accident.  Other vehicular documents like R/C, permit,

D/L  of  the  offending  vehicle  are  valid  as  per  seizure  list.   So,  OP

insurance company is liable to pay compensation to the claimant.
Claimant side had submitted some cash memos regarding

purchase of medicines, vide ext-5 claimant side had submitted cash

memo regarding purchase of medicines amounting to Rs. 665/-, vide

ext-6 claimant side had submitted cash memos regarding purchase of

medicines amounting to Rs. 10,698/- and vide ext-7 claimant side had

purchased of medicines amounting to Rs. 10,238/-.  Claimant side had

submitted some advice slip and prescriptions of Dhubri Civil Hospital

but  claimant  side  had  failed  to  submit  any  discharge  certificate  to

prove that actually claimant was a indoor patient of the hospital for 52

days or not as claimant could not able to produce any document that

he was in hospital as indoor patient for 52 days after the accident.
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After considering entire aspects and evidence on record, I

am opinion that claimant is entitled to get following compensation.
As offending vehicle is insured with OP No.3 and insurance

policy is valid on the date of the accident, so OP No.3 is liable to pay

compensation  to  the  claimant.   Accordingly,  I  direct  OP  insurance

company to pay compensation amounting to Rs. 40,000/- under the

head of pain and sufferings and Rs. 21,700/- under the head of medical

expenses.

Thus, in total, the claimant is entitled to get Rs. 40,000/-

+ Rs. 21,700/- = Rs. 61,700/- as compensation.

ORDER 

In  the  result,  claim  petition  is  allowed  awarding  Rs.

61,700/-  (Rupees  Sixty  One  Thousand  Seven  Hundred)  only  to  the

claimant  payable  by  OP  No.3,  M/s.  New  India  Assurance  Company

Limited through an account payee cheque.  An interest at the rate of

8% per annum is allowed on the total compensation from the date of

filing of claim petition till realisation.

     Given under my hand and seal of this court this 17th day of March,

2020

Member, MACT, Dhubri.       Member,  MACT,

Dhubri.
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APPENDIX 

         MAC Case No.169/2015

Claimant’s witness : CW-1 Sirija Bibi

  CW-2 Noser Uddin

 Exhibits 

Ext-I Certified copy of FIR

Ext-II Certified copy of Charge Sheet

Ext-III Certified copy of Injury Report

Ext-IV Certified copy of Seizure List

Ext-V, VI, VII Cash Memos

Ext-VIII Advice Slip

   Member: MACT: Dhubri. 


