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THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

ATHATSINGIMARI, DHUBRI. 

 

MISC. CASE NO. 166 OF 2018 

U/S 125 Cr.P.C 

 

HASENA KHATUN 

 ……. Petitioner 

 -VS- 

 

  KOLIBOR ISLAM 

……. Opposite Party 

 

 

 

PRESENT         :  SRI ABHIJIT SAIKIA,  

JUDICIAL MAGISTRATE FIRST CLASS,HATSINGIMARI, DHUBRI. 

FOR THE PETITIONER       : BEGUM H. BANU, LEARNED ADVOCATE. 

FOR THE OPPOSITE PARTY: MR. A.S.M. JAHANGIR,LEARNED ADVOCATE. 

 

EVIDENCE RECORDED ON:20.03.2019, 13.05.2019, 24.05.2019, 23.12.2019 

                                          07.01.2020. 

ARGUMENT HEARD ON     :  21.01.2020, 19.02.2020. 

JUDGMENTDELIVERED ON:  29.02.2020. 

 

 

JUDGMENT/FINAL ORDER 

 

1. This instant application for maintenance has been filed by Mrs. 

HasenaKhatun(hereinafter referred to as the petitioner) under section 125 of 

the Code of Criminal Procedure,1973, thereby demanding a monthly 

maintenance amount of Rupees 7000/- (Seven Thousand) only for herselfand 

an amount of Rupees 3000/- (Three Thousand) only for her minor child, 

asfrom her husband Mr. Kolibor Islam (hereinafter referred to as the opposite 

party). 
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2. In her petition, the petitioner had stated that she is the legally married wife of 

the Opposite Party (O.P.) and their marriage was solemnized about 3 (Three) 

years and 6 (Six) months back by executing a registered KabinNama. After 

about 6 (Six) months of marriage, the O.P. started to torture the petitioner 

both physically and mentally by demanding Dowry, under instigation of his 

family members. The petitioner continued to lead conjugal life with the O.P. 

by bearing all the torture, under consideration of a better future. During their 

conjugallife, the petitioner gave birth to a child namely Hasen Ali, presently 

aged about 1 (One) year and 6 (Six) months. After the birth of the child, the 

O.P. increased his torture upon the petitioner both physically and mentally, 

under the ill advice of his family members, as by demanding Dowry of Rupees 

30000/- (Thirty Thousand) only. He asked the petitioner to bring the amount 

from her parental house. Accordingly, the petitioner delivered the amount to 

the O.P. When the petitioner was 3 (Three) months pregnant with her second 

child, the O.P. again demanded Dowry of Rupees 50000/- (Fifty Thousand) 

only and asked her to bring the amount from her parental house. When the 

petitioner refused to bring the amount, she was beaten up mercilessly by the 

O.P. Thereafter, the O.P. drove her out of the matrimonial house, along with 

her minor child. Having no other alternative, the petitioner took shelter at her 

parental house. After a week, the petitioner and her father went to the house 

of the O.P. but the O.P. did not allow them to enter into the house. He 

threatened that he will not accept the petitioner until and unless the 

demanded money is paid. Since her ouster, the O.P. has neither visited the 

petitioner nor provided her any maintenance to her and her minor child. The 

petitioner has no source of income to maintain herself and her minor child.The 

O.P. is a healthy person. He is a businessman having4-5Bighas of landed 

properties. The O.P.earnsat least Rupees 40000/- (Rupees Forty Thousand) 

only per month from all sources. He has sufficient means and capacity to 

provide separate maintenance to the petitioner and her minor child. Hence, 

the petitioner prays that the O.P. may be ordered to pay a monthly 

maintenance to her and her minor child at the aforesaid rates. 

 

3. The opposite party duly received notices issued from this court and in due 

passage of time filed his written statement against the petition of the 
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petitioner. In his written statement, he had denied the maintainability of 

thepetition in its present form and manner. He stated that the petitioner had 

filed this petition by suppressing material facts. He admitted his marriage with 

the petitioner and the fact of their conjugal life together leading to the birth of 

a male child.He denied the veracity of the other averments in the petition of 

the petitioner. He asserted that he had never tortured the petitioner and had 

never demanded dowry from her. The petitioner too had not paid any amount 

to him. The petitioner had proposed to go to her parental house for Nayor 

ceremony. The O.P. was out of station for work during the relevant period of 

time. As such, the father of the O.P. brought the petitioner to her parental 

house for Nayor. A week after the departure of the petitioner, the O.P. visited 

her parental home and requested the petitioner to accompany him back to the 

matrimonial house. However, the petitioner declined to return to the 

matrimonial house and lead conjugal life with the O.P. Thereafter, the O.P. 

sent his father and other relatives to bring back the petitioner but they failed 

to do so due to the non-compromising attitude of the petitioner.  Since the 

day of her departure, the O.P. has left no stone unturned to bring the 

petitioner back to the matrimonial house. However, all the efforts of the O.P. 

had ended up in smoke due to the petitioner’s arrogant attitude and 

negligence. The O.P. every now and then pays amount of maintenance and 

clothes etc. to the petitioner and her child as per his capacity. The O.P. is an 

ailing person suffering from various diseases. He is a daily wage laborer who 

earns Rupees 200/- to 250/- per working day. So, he has no capacity to 

provide separate maintenance to the petitioner. On the other hand, the 

petitioner has sufficient means to maintain herself. She is a lady of sound 

health who works as a laborer by cutting Betel Nuts, Cashew Nuts etc. She 

earns at least Rupees 8000/- (Eight Thousand) only per month. The O.P. is 

still waiting for the petitioner and is ready to lead conjugal life with her under 

any conditions. Therefore, he had prayed for the dismissal of the petition with 

costs.  

 

4. During the pendency of the petition, the petitioner delivered her second child. 

She had sought maintenance for her newborn child, apart from her first child 

described above.  
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5. To prove her case, the petitioner adduced evidenceof 2 (Two) witnesses in 

total.The opposite party also adduced evidence of 2 (Two) witnesses from his 

side. I have gone through the case record and heard the learned counsels for 

the two parties in their respective arguments.  

 

POINTS FOR DETERMINATION: 

 

(i) Whether the petitioner is the legally married wife of the opposite 

party? 

 

(ii) Whether the opposite party, having sufficient means, has refused 

or neglected to maintain the petitioner and her two minor children? 

 

(iii) Whether the petitioner is unable to maintain herself and her two 

minor children? 

 

(iv) Whether the petitionerand her two minor children are entitled to 

maintenance from the opposite party? If yes, then at what rate are 

they entitled? 

 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

6. PW1 Mrs. HasenaKhatunis the petitioner of this case. She has deposed in her 

evidence that she was married to the O.P.about 4 (Four) years back through a 

registered KabinNama. She had a conjugal life in the house of the O.P. for 

about 6 (Six) months. Thereafter, the O.P. and his family members demanded 

Rupees 30000/- (Thirty Thousand) only from her and harassed her physically 

and mentally. She brought the amount from her father and paid the same 

from her father. A few days went peacefully thereafter. In total, she had spent 

3 (Three) years in the house of the O.P. She has ason named Hasen Ali out of 

the marriage. He is presently aged 2 (Two) and a half years. About a year 

ago, when she was in the third month of her pregnancy with her second child, 

the O.P. demanded Rupees 50000/- (Fifty Thousand) only from her. When she 

expressed her inability to pay the amount, theO.P. assaulted her and 

thereafterand thereafter drove her out of the house. She took shelter in her 
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paternal home where she gave birth to her second child, a girl. The O.P. has 

neither visited her nor provided any maintenance to her. The O.P. has a 

business of stones. He has 4-5 Bighas of agricultural lands. He earns Rupees 

30000/- to 40000/- per month. The O.P. and his family members never tried 

to take her back. In her cross examination, she deposed that the O.P. has not 

remarried. Since the last one year, she has been staying in her paternal home. 

The O.P., his father and one Meher Ali had visited her paternal home to take 

her back but she refused to go. She had paid Rupees 30000/- (Thirty 

Thousand) to the O.P. on the date of marriage but she had not mentioned this 

fact in her petition. She was unable to state the date when the O.P. had 

demanded money from her or when he had assaulted her physically. The O.P. 

is not interested in his marital life and he was unable to earn any income after 

the marriage. She denied the suggestion that the O.P. is a daily wage laborer. 

She denied the suggestion that she is a daily wage worker and has a sufficient 

income. She had not come back from her paternal home as her husband is not 

competent. She denied the suggestion that the O.P. is unable to pay separate 

maintenance to her.   

 

7. PW 2 Mr. SamsulHoque is the father of the petitioner. He completely 

corroborated the deposition of hisdaughter (PW 1). He added that he had 

taken his daughter back to the house of the O.P. but the O.P. had refused to 

accept his daughter until his demands were met. He pegged the monthly 

income of the O.P. at around Rupees 40000/- to 50000/-. In his cross 

examination, he stated that the stone mining business has been closed in 

Meghalaya and other nearby areas do not contain stones in them. He did not 

remember when he had taken his daughter back to the house of the O.P. He 

had not lodged any FIR regarding the harassment of his daughter. The O.P. is 

physically weak. He denied the suggestion that he had pressurized the O.P. to 

stay as a Gharjamai. He further denied the suggestion that the O.P. does not 

have any income and is incapable of providing separate maintenance to his 

daughter. He also denied the suggestion that he had deposed falsely for his 

daughter.  

 

8. DW 1 Mr. Kolibor Islamis the opposite party himself. He deposed in his 

evidence that the petitioner is his wife. He had married the petitioner about 
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4(Four) years ago. They had a conjugal life for about 3 (Three) years. They 

have 2 (Two) children together. The elder child is a boy while the younger one 

is a girl. The petitioner has been living in her paternal home for the last 2 

(Two) years. She had gone there with her father for the purpose of Nayor.He 

had gone to the paternal home of the petitioner three times while her father 

Afazuddin and others had gone there once, in order to bring back the 

petitioner. However, the petitioner had told them that she will not resume 

conjugal life with him. He had never demanded Dowry from the petitioner and 

had never tortured her. He works as a daily wage laborer for 3-4 days a week. 

He gets Rupees 200/- to 250/- per day of work. He has aged parents and 

dependent brothers whom he has to maintain. The petitioner works as a Betel 

Nut cutter. She earns Rupees 8000/- to 10000/- per month. He has not 

remarried and is eager to resume conjugal life with the petitioner. He visits 

the petitioner regularly and gives her money and clothes. In his cross-

examination,the DW-1 deposed that the minor children stay with the 

petitioner. He could not name the Hospital where his daughter was born. He 

had not contact with the petitioner for the last 2 (Two) years. He has no 

business of his own. He could not state the date when the petitioner had left 

for Nayor ceremony. He denied the suggestions pertaining to his dowry 

demands, harassment of the petitioner and the forced ouster of the petitioner 

from the matrimonial home. The petitioner had lodged a FIR against him 

under section 498-A of The Indian Penal Code. He could not remember the 

dates when he or his parents had gone to the paternal home of the petitioner 

in order to bring her back. He denied the suggestion that the petitioner had 

come back to his house but he had refused to resume conjugal life with her. 

He admitted that he has not submitted any documents regarding the 

occupation of the petitioner. He could not remember the name of her 

employer. He denied the suggestion that his claims about the occupation of 

the petitioner and that he gives money and clothes to her are false. He denied 

the suggestions that he has 5-6 Bighas of landed properties where he 

cultivates Paddy and that he has a business of Quarry. He denied the 

suggestion that he earns Rupees 40000/- (Forty Thousand) only per month. 

He has an elder brother and a sister. His elder brother stays separately. He 

denied the suggestion that his father has an independent source of income. 

He denied the suggestion that he had deposed falsely.  
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9. DW 2 Mr. Babu Ali is the father of the O.P.He corroborated the deposition of 

the DW 1 through his evidence in chief. He added that the petitioner works in 

a Quarry and earns Rupees 7000/- (Seven Thousand) only per month. In his 

cross examination, he deposed that the O.P. lives apart from him. The O.P. 

stays alone within his compound. He could not remember the dates when he 

and his relatives had visited the house of the petitioner’s father. He denied the 

suggestion they had never visited the paternal house of the petitioner either 

to drop the petitioner or in order to bring her back. He denied the suggestions 

pertaining to dowry demands, harassment of the petitioner and the forced 

ouster of the petitioner. He has not submitted any occupational documents of 

the petitioner and he is not familiar with her employers. He denied the 

suggestions pertaining to the income of the O.P. He denied the suggestion 

that he has deposed falsely.   

 

10. From the testimonies of the witnesses from the two sides, it is clear that the 

marriage between the petitioner and the opposite party has been admitted by 

both the sides and the same is beyond any purview of doubt. Also, the two 

sides have admitted that the parties have had a conjugal life together in the 

house of the opposite party which had led to the birth of 2 (Two) children, a 

boy and a girl. Overall, the Point for determination No. 1 is decided in the 

affirmative and in favor of the petitioner. 

 

11. According to the petitioner, the reason for the dispute between the parties 

and their separation is the demand for dowry by the opposite partycoupled 

with the harassment of the petitioner, which had led to the eventual ouster of 

the petitioner from her matrimonial home. She had claimed that the O.P. 

continued to harass her inspite of the fact that she had brought Rupees 

30000/- (Thirty Thousand) only from her paternal home and given the same 

to the O.P. The petitioner had vouched for these facts in her deposition before 

the court. The deposition of the PW 2, who is the father of the petitioner, 

corroborates the deposition of the petitioner in full particulars. The opposite 

party had only managed to give suggestions denying the same. That however, 

has not been able to shake the credibility of the witnesses. The opposite party 

has denied these facts but failed to give any credible evidence to 
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contradictthefacts of dowry demand and torture upon the petitioner. In fact, 

the opposite party had admitted that things had come to such an extent that 

the petitioner was forced to lodge a F.I.R. against him at the local police 

station alleging cruelty upon her. This indicates the bitterness and hostility 

that has crept into this relationship. All these facts leads to a positive 

inference regarding the claim of dowry demand and harassment upon the 

petitioner. The O.P. had claimed in his written statement and evidence that 

the petitioner had wilfully left his house in his absence as she had taken the 

pretext of Nayor ceremony. He had tried several times in order to bring her 

back but she refused to return every time. His father and his relatives had also 

visited the petitioner’s paternal home for this purpose but failed. The DW 2 

had also supported these facts through his deposition. However, the O.P. had 

failed to adduce the evidence any such independent supporting witnesses or 

to specify any dates when they gone there. The petitioner has admitted that 

she had refused to come back to the matrimonial house as the O.P. does not 

take any interests in their marital life and refuses to earn a livelihood for 

them. In my considered opinion, this does not indicate any fault on the part of 

the petitioner. Rather, the refusal or reluctance of the O.P. to provide for his 

wife and children reflects a failure of the O.P. to perform his solemn 

obligations towards his wife and children.Overall, the O.P. failed to adduce any 

credible evidence to substantiate his bold claims. The fact that the petitioner is 

forced to stay away from her matrimonial house while being dependent on her 

parents for her survival and the upbringing of her minor childrenadds 

credence to her claims.The O.P. had specifically admitted that the petitioner 

and her two minor children have been staying apart from him for the last two 

years and that he has not maintained any contacts with them during this 

period. This negates his own claim that he has paid maintenance to the 

petitioner and her children at regular intervals. Also, apart from the mere 

statement by the O.P., there is no satisfactory evidence to prove that he has 

been paying any maintenance in that fashion. Considering all, I find that there 

are sufficient grounds to believe that the petitioner had received severely 

harsh treatment at the hands of the opposite party which prompted her ouster 

from the matrimonial house. 
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12. Although the petitioner claimed maintenance only for herself and her minor 

son in her petition, she subsequently delivered a girl child during the 

pendency of the case. Hence, she had later claimed maintenance for her 

infant daughter as well. The O.P. had not disputed the parentage of either of 

the two children and admitted that he has two minor children namely, a boy 

and a girl and that the two minor children stay with their mother i.e. the 

petitioner. 

 

13. The income and status of the opposite party, as alleged by the petitioner, had 

met stout denial from the opposite party, who claimed that heis a daily wage 

laborer somehow making ends meet for himself and his large family. There 

are no documentary evidence with effect to the landed properties or 

occupationof the opposite party. Therefore, the petitioner has not been able 

to prove her claim of the income of the opposite party. Likewise, there are no 

documentary or credible oral evidence to establish the claim of the opposite 

party that the petitioner works in a Betel Nut factory andthat she earns a 

substantial monthly income. In fact, the depositions of the PW 1 and PW 2 

contradict each other on that point. The petitioner on her part has claimed 

that she does not have any independent source of income of her own. The 

fact that she is living in her parental home with complete dependency on her 

parental family for the survival of her own as well as her minor 

children,without any financial aid from the opposite party necessitates her 

claim for maintenance. The admission by the opposite party that he has 

working hands further obligates him to provide for the petitioner and his 

minor children.  

 

14. The Honorable Supreme Court has dictated in the illustrious case of 

BimalaKumariVsVeruswami[(1991) 2 SCC 375] that section 125 of the 

Code of Criminal Procedure is meant to achieve a social purpose. Its object is 

to save the dependent from destitution and vagrancy. Keeping in mind that 

end of the relevant provision of law and the material evidence on record, it is 

held that the petitionerand her two minor children are in fact entitled to get 

maintenance from the opposite party.Therefore in consideration of all the 

facts at hand, this court feels obliged to accept the view that as a legally 

married husband and the father of minor children, the opposite party has 
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failed to fulfill his obligations towards the petitioner and their children. 

Accordingly, the remaining points for determinations are decided in the 

affirmative and in favor of the petitioner. 

 

15. As stated earlier, it is difficult for this court to come to a definite conclusion as 

regards the income of the opposite party through the aid of the available 

evidence. However, the O.P. has admitted that he works as a daily wage 

laborer in the locality. Considering the prevailing wage rates in the area, even 

if the O.P. works for 5 (Five) days a week, he must be earning around Rupees 

6000/- (Six Thousand) only per month. Overall, keeping view of the depicted 

social status/standard of the parties and also considering the present cost of 

living indices, I am of the considered view that an amount of Rupees 1500/- 

(OneThousand and Five Hundred)only per month towards the petitioner and 

another Rupees 1000/- (One Thousand) only each towards the two minor 

children of the petitioner would be reasonable for them to maintain 

themselves. A further cost of Rupees 1000/- (One Thousand)only should be 

paid to the petitioner as the cost of proceeding. 

 

ORDER  

 

16. In view of the foregoing discussion and decision, it is directed that the 

opposite party should pay an amount of Rupees 1500/- (One Thousand and 

Five Hundred) only per month towards the petitioner and another Rupees 

1000/- (One Thousand) only each towards the two minor children of the 

petitioner. The maintenance shall be payable from the date of this petition. 

Further, the opposite party is directed to pay an amount of Rupees 1,000/- 

(One Thousand) only as the cost of this proceeding to the petitioner. 

 

Given under my hand and the seal of this court on this the 29th day of 

February, 2020 at Hatsingimari, Dhubri. 

 

 

ABHIJIT SAIKIA, 

JUDICIAL MAGISTRATE  

FIRST CLASS, HATSINGIMARI, DHUBRI. 
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Typed by me: AbhijitSaikia, JMFC, Hatsingimari, Dhubri. 

APPENDIX 

 

LIST OF WITNESSES FOR THE PETITIONER: 

1. Mrs. HasenaKhatun (PW1). 

2. Mr. SamsulHoque(PW 2). 

 

LIST OF DOCUMENTS EXHIBITED BY THE PETITIONER: 

None. 

 

LIST OF WITNESSES FOR THE OPPOSITE PARTY: 

1. Mr. Kolibor Islam (DW 1). 

2. Mr. Babu Ali(DW 2) 

 

LIST OF DOCUMENTS EXHIBITED BYTHE OPPOSITE PARTY: 

None. 
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Misc. Case No. 166/2018 

 

29.02.2020 

 

The petitioner is represented. 

The Opposite Party is present. 

The judgment/final order is prepared in separate sheets, to be tagged together 

with the Case Record. Same is pronounced in open court in the presence of the 

two sides and their learned counsels. 

In view of the discussion in the Final Order/Judgment,it is directed that the 

opposite party should pay an amount Rupees 1500/- (One Thousand and Five 

Hundred) only per month towards the petitioner and another Rupees 1000/- (One 

Thousand) only each towards the two minor children of the petitioner. The 

maintenance shall be payable from the date of this petition. Further, the opposite 

party is directed to pay an amount of Rupees 1,000/- (One Thousand) only as the 

cost of this proceeding to the petitioner. 

Case is disposed offaccordingly. 




