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J U D G M E N T 
 
1. "Frailty thy name is woman", that is how in one his plays 

Shakespeare described one of the female characters in his play. This 

description is more and more in evidence particularly in rural Indian 

society where married women, who are unable to muster courage to fight 

against cruelty and harassment meted out to them by their spouses and 

family members, find no escape other than ending their own life. 
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2. This is one of the lucid observation aired by his Lordship D.M. 

Dharmadhikari, Judge of the Hon’ble Supreme Court in the case of K. 

Prema S. Rao and another Versus Yadla Srinivasa Rao and others, 

reported in 2002 Supp(3) SCR 339. 

3. Here is the classic example of such a case wherein a rural Indian 

married woman hailing from a minority dominated area is subjected to 

torture at the hands of her husband and his relatives followed by her 

physical injuries leading to her death only on the pretext that the ill-fated 

woman could not muster the demand made by the accused-husband. 

4. One Abul Kalam Sk was charged to stand trial for offences 

punishable u/s 304(B)/302 IPC on the allegation that on 29.07.2014 at 

around 9 pm at village Sadhubhasa Part-I under Gauripur P.S., one Minara 

Khatun, the married wife of accused Abul Kalam Sk died otherwise than 

under normal circumstances within seven years of her marriage and soon 

before her death, she was subjected to torture and cruelty by demanding 

dowry and accordingly, the accused committed murder by intentionally 

causing death of said Minara Khatun. The content of the charge as framed 

and was read over and explained to the accused to which he pleaded not 

guilty and claimed for trial. 

5. During trial, the prosecution has examined as many as 7 (seven) 

nos. of witnesses and the Court has examined one witness as CW-1 and 

after taking the evidence for the prosecution, the accused was examined 

and after having heard the prosecution and the defence, it appears that 

the existing materials on record does not warrant acquittal of the accused 

person u/s 232 Cr.P.C. and as such, he was called upon to enter his 

defence and to adduce any evidence in support of his case. But, he has 

declined to adduce any evidence. The statement of the accused was 

recorded u/s 313 Cr.P.C. His plea is, however of total denial and simply 

take the plea that he does not know about the case and has got nothing 

to say about his implication. He further stated that this is a false case 

initiated against him only to implicate him falsely. 
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6. The factual matrix of the case as espouse in the trial may succinctly 

be stated that one Mokbul Hussain, the brother of the deceased Minara 

Khatun laid an FIR with the I/C Athani Police Out Post on 30.07.2014 

stating that his sister Minara was given in marriage to one Kalam Sk on 

05.02.2014 by executing registered kabinnama according to social 

customs. However, the accused-husband and his family members started 

torturing his sister Minara after about two months of her marriage by 

demanding dowry. They also tried to eliminate her, but a bichar was held; 

however, the accused persons on the night of 29.07.2014 conspired with 

each other brutally assaulted her by confining in a room and causing 

serious injuries to her leading to her death. The information of death was 

however communicated by accused-husband to the younger brother of 

the deceased over telephone at about 12 night. It is alleged that the 

accused persons conspired with each other committed murder of his 

sister. The FIR was however laid by informant Mokbul Hussain with the 

I/C Athani Police Out Post on 30.07.2014 which was accordingly 

forwarded to the O/C Gauripur P.S. for registering a case under proper 

sections of law. Accordingly, case was registered being Gauripur P.S. Case 

No. 602/2014 u/s 120(B)/304(B) IPC. 

7. Police after having completed the investigation, laid charge-sheet 

against the accused Abul Kalam Sk to stand trial u/s 120(B)/304(B) IPC. 

8. The case is exclusively triable by the Court of Session for which the 

learned Chief Judicial Magistrate, Dhubri committed the case to the Court 

of Session and this Court has taken up the case for disposal. 

9. Now, the moot point to be decided as to whether the deceased 

Minara Khatun being lawfully married wife of the accused died on 

29.07.2014 at about 9 pm at the house of her in-laws otherwise than 

under normal circumstances within seven years of her marriage and soon 

before her death, she was subjected to cruelty by demanding dowry at 

the instance of the accused and also to examine whether the accused 

person committed murder by intentionally causing the death of said 

Minara Khatun as alleged. 
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DISCUSSION ON THE POINT FOR DETERMINATION AND 

DECISION ARRIVED THEREON WITH REASONS 
 

Evidence for the prosecution 

10. It has already been stated that the prosecution has examined 7 

(seven) nos. of witnesses and the Court has examined one witness as CW-

1, out of which PW-1 is one Roham Ali. He is a neighbour to the accused 

person. According to him, on the day of occurrence at around 12 

midnight, the father of the accused Abul Kalam namely Moksed Ali came 

to his house and told that deceased Minara Khatun went to bed after 

having taken her dinner but she was found to have died. Accordingly, he 

went to the house of the accused and saw that Minara Khatun was died. 

However, he cannot say as to how Minara Khatun died. He however 

stated that the relation between the accused and deceased Minara was 

cordial. 

11. PW-2 is Jaher Ali. He also stated that on the day of occurrence at 

around 12 midnight, father of the accused came to his house and told that 

Minara Khatun has died. Accordingly, he went to the house of the accused 

and saw that Minara Khatun died. However, he does not know as to how 

Minara died. 

Prosecution however declared him hostile and was allowed to 

cross-examine. He clearly admitted that the police interrogated him, but 

denied the fact that he told the police that he saw the accused Abul Kalam 

quarreling with the deceased Minara and assaulting her. He also denied 

that he stated before the police that he saw the deceased Minara working 

in the house of the accused during the day time in healthy condition. He 

also denied that he stated before the police that the accused Abul Kalam 

was responsible for the death, since he was surprised to hear about the 

death of Minara in the night. 

In the cross-examination made by the defence, he admitted that 

the marriage in between the parties took place about 4 years back. He did 
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not have any visiting terms with them. He saw the deceased in the house 

of the accused and the accused was also present in that house. However, 

he did not receive any complaint from the deceased about any ill-

treatment meted out to her. 

12. PW-3 is Dr. N.M. Ahmed. He was posted at Dhubri Civil Hospital as 

Sr. Medical and Health Officer on 30.07.2014. He performed post mortem 

examination on the dead body of Minara Khatun, aged about 19 years and 

found the followings:- 

Bluish colouration of lips and nail beds and indicating the central 

cyanosis. Rigor mortis present. 

(1) Small abrasions over forehead, two in numbers. The sizes were 1 

cm x 1 cm. 

(2) Small abrasion over left intra orbital area. The size was 1.5 cm x 1 

cm. 

(3) Abrasion over left angle of mandible. The size was 1.5 cm x 1 cm. 

(4) Abrasion over left wrist. The size was 2 cm x 1 cm, horizontally 

placed over dorsal. 

(5) Bruise over left leg, lower third horizontally placed. Reddish in 

colour. On internal examination, the internal organs were found 

congested. 

According to him, the cause of death was due to asphyxia as a 

result of smothering sustained by the deceased and it was a case of 

homicide. 

He has proved the post mortem report as Exhibit-1. Exhibit-1(1) is 

his signature. The post mortem report was endorsed by Joint Director of 

Health Services, Dhubri as Exhibit-1(2). However, he has not mentioned 

the approximate time of death; but stated that death occurred within 24 

hours of post mortem, since rigor mortis was present. He also checked up 

the inquest report before performing post mortem. He has conducted post 

mortem examination on 30.07.2014, but put the date on the Exhibit-1 

below his signature as 28.07.2014. The Joint Director of Health Services, 

Dhubri however has not put the date below his signature. 
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13. PW-4 is Mokbul Hussain. He is the informant of this case. He knows 

accused Abul Kalam. Deceased Minara is his younger sister who was given 

in marriage to accused Abul Kalam. The marriage took place about 3 years 

7 months back (from the date of deposition). After a few days of the 

marriage, the accused asked his deceased sister Minara to bring dowry Rs. 

1 Lac. But as they are poor persons, they could not pay the dowry amount 

to the accused. As a result of which accused started assaulting the 

deceased Minara. He then took the deceased Minara to his house; 

however, the accused came to their house with his father and the matter 

was amicably settled. Accordingly, deceased Minara came back to the 

house of her in-laws. On the day of occurrence, deceased Minara talked to 

him over phone at around 9 pm, but at around 11 pm the accused told 

him over phone that Minara has died. He then went to Gauripur P.S. to file 

the case, but the police asked him to go to Athani Police Out Post. 

Accordingly, he went to the Athani Police Out Post and took police to the 

house of the accused. He found the dead body of his sister in the house of 

the accused with marks of injuries. 

He however denied the suggestion that he did not tell the police 

that after few days of the marriage, the accused asked the deceased 

Minara to bring dowry of Rs. 1 Lac. He had been to the house of the 

accused and the accused also used to come to their house after the 

marriage. He however cannot say what was written in the FIR. 

14. PW-5 is one Pinku Hoque. According to him, informant Mokbul 

Hussain is his elder brother and the deceased Minara Khatun is his 

younger sister. Minara was married to accused Abul Kalam, but she was 

subjected to torture by the accused for which they took her to their 

house. The accused demanded money and came to their house, but they 

could not pay the money to the accused because of poverty. However, the 

accused came to their house and took away Minara to their house, but 

subsequently the accused murdered Minara Khatun. The father of the 

accused informed the matter over phone that Minara Khatun was died. 
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Accordingly, they went to the Gauripur police who asked them to go to 

Athani Police Out Post to file the case. 

He stated that he had been to the house of the accused only once 

after the marriage of his sister Minara with the accused. The accused used 

to come to their house. He does not know as to who reside in the house 

of the accused. 

15. PW-6 is one Animul Hoque. He knows both the parties. He also 

knows the deceased Minara Khatun who was married by accused Abul 

Kalam. According to him, before few days of the alleged occurrence, a 

meeting was held in their village over the demand of dowry made by the 

accused, he was present in the said meeting. The accused was also 

present in the meeting. In the meeting, the dispute was however amicably 

settled and the accused took away the deceased Minara to his house. 

Thereafter, one day before the Eid, the accused informed the informant 

over telephone that Minara Khatun has died. Accordingly, they went to the 

Gauripur P.S. to file the case, but they were asked to go to Athani Police 

Out Post. Subsequently, they went to the house of the accused and found 

the dead body of Minara Khatun. 

However, he stated that police did not record his statement and 

could not remember the date of the village meeting. However, he stated 

that after two months of the marriage he had been to the house of the 

accused. He does not remember the names of the persons who reside 

near the house of the accused. He also could not remember the names of 

the village elders present in the meeting. He also does not know the 

names of the father and brother of the accused. He stated that the 

informant is his brother-in-law. The accused used to work at Merajul Hotel 

at Bidyapara. However, he denied the suggestion that the accused never 

subjected the deceased Minara Khatun to torture. 

16. PW-7 is one Mohidhar Das, the Investigating Officer. According to 

him, he was working as I/C at Athani Police Out Post under Gauripur 

Police Station on 30.07.2014. On that day, one Mokbul Hussain lodged a 

written ejahar with him alleging that his sister Minara was married to 
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Kalam Sk on 05.02.2014. After two months of the marriage, the accused 

Kalam Sk and his family members started assaulting his sister both 

mentally and physically by demanding dowry. The accused person 

however confined his sister on 29.07.2014 at about 9 pm, thereby 

physically assaulted her leading to her death. After receiving the ejahar, 

the same was entered into G.D. Entry and forwarded the same to O/C 

Gauripur P.S. for registering the case. He himself visited the place of 

occurrence, prepared the sketch map of the place of occurrence, recorded 

statements of the witnesses and inquest over the dead body was done by 

an Executive Magistrate, A.B. Choudhury. The dead body of Minara was 

forwarded to Dhubri Civil Hospital for post mortem. The accused was 

arrested on 31.07.2014. However, he has seized nothing in connection 

with the case and after having completed the investigation, laid charge-

sheet against the accused u/s 120(B)/304(B) IPC. He further stated that 

witness Jaher Ali disclosed before him that he saw deceased Minara was 

working in the house of the accused during the day time and she was in 

healthy condition. He was surprised to hear the death of Minara in the 

night and accused Abul Kalam was responsible for her death as at the 

time of her death, she was sleeping with the accused in one bed. He has 

proved the sketch map and charge-sheet as Exhibit-3 and Exhibit-4 

respectively. Exhibit-3(1) and Exhibit-4(1) are his signatures. 

In his cross-examination, he stated that he did not examine the 

neighbour of the accused namely Asad Ali and Raham Ali. He was 

contradicted with the statement of the witness Mokbul Hussain and he 

stated that witness Mokbul Hussain did not disclose before him that after 

a few days of marriage, the accused asked the deceased Minara to bring 

dowry of Rs. 1 Lac. One Saiful Islam wrote the ejahar, but he was not 

examined by him. He has never visited the place of occurrence before the 

incident. He called the Executive Magistrate over mobile phone and as 

such, no written application was given to Deputy Commissioner for 

deputing any Executive Magistrate to conduct the inquest over the dead 
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body. However, he denied the suggestion that he has not investigated the 

case properly. 

17. The Court however examined one Abul Laice Choudhury, the Circle 

Officer and Executive Magistrate to conduct inquest over the dead body of 

Minara Khatun in connection with Gauripur P.S. Case No. 602/2014. He 

visited the Dhubri Civil Hospital and conducted inquest over the dead body 

in presence of independent witnesses and Investigating Officer. 

On examination, he found a female dead body aged about 19 years 

was found lying on the hospital barandah. Mouth was closed, teeth were 

seen and eyes were closed. He found injury marks on the head, face and 

in both hands of the dead body. However, the cause of death could not be 

ascertained in the inquest proceeding and accordingly, dead body was 

handed over to the police for post mortem. He has not proved the inquest 

report as Exhibit-5. However, he denied the fact that inquest report was 

not prepared as per law. 

18. Now, these much evidence are found available on record from the 

side of the prosecution. 

Principles of law governing the subject matters in hand 

19. Before going to delve into the factual aspect of the matter in hand 

it would be advisable for me to discuss the legal aspect of the case so as 

to see how far the prosecution has been found able to prove the case 

against the accused beyond all reasonable doubt.  

20. The accused was charged to stand trial u/s 304(B) and 302 of the 

Indian Penal Code. Section 304(B) of the Indian Penal Code deals with 

dowry death which reads as follows:- 

"304B. Dowry Death- (1) Where the death of a woman is caused by any burns 

or bodily injury or occurs otherwise than under normal circumstances within 

seven years of her marriage and it is shown that soon before her death she 

was subjected to cruelty or harassment by her husband or any relative of her 

husband for, or in connection with any demand for dowry, such death shall be 

called "dowry death" and such husband or relative shall be deemed to have 

caused her death. 
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Explanation – For the purpose of this sub-section 'dowry' shall have same 

meaning as in Section 2 of the Dowry Prohibition Act, 1961 (28 of 1961). 

(2) Whoever commits dowry death shall be punished with imprisonment for a 

term which shall not be less than seven years but which may extend to 

imprisonment for life." 

The provision has application when death of a woman is caused by any burns 

or bodily injury or occurs otherwise than under normal circumstances within 

seven years of her marriage and it is shown that soon before her death she 

was subjected to cruelty or harassment by her husband or any relatives of her 

husband for, or in connection with any demand for dowry. In order to attract 

application of Section 304B IPC, the essential ingredients are as follows:- 

(i) The death of a woman should be caused by burns or bodily injury or 

otherwise than under a normal circumstance. 

(ii) Such a death should have occurred within seven years of her marriage. 

(iii)She must have been subjected to cruelty or harassment by her husband or 

any relative of her husband. 

(iv) Such cruelty or harassment should be for or in connection with demand of 

dowry. 

(v) Such cruelty or harassment is shown to have been meted out to the 

woman soon before her death. 

Section 113B of the Evidence Act is also relevant for the case at hand. 

Both Section 304B IPC and Section 113B of the Evidence Act were inserted as 

noted earlier by the Dowry Prohibition (Amendment) Act 43 of 1986 with a 

view to combat the increasing menace of dowry deaths. Section 113B reads as 

follows:- 

"113B: Presumption as to dowry death- When the question is whether a 

person has committed the dowry death of a woman and it is shown that soon 

before her death such woman has been subjected by such person to cruelty or 

harassment for, or in connection with, any demand for dowry, the Court shall 

presume that such person had caused the dowry death. 

Explanation – For the purposes of this section 'dowry death' shall have the 

same meaning as in Section 304-B of the Indian Penal Code (45 of 1860)." 

The necessity for insertion of the two provisions has been amply analysed by 

the Law Commission of India in its 21st Report dated 10th August, 1988 on 

'Dowry Deaths and Law Reform'. Keeping in view the impediment in the pre-
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existing law in securing evidence to prove dowry related deaths, legislature 

thought it wise to insert a provision relating to presumption of dowry death on 

proof of certain essentials. It is in this background presumptive Section 

113B in the Evidence Act has been inserted. As per the definition of 'dowry 

death' in Section 304B IPC and the wording in the presumptive Section 

113B of the Evidence Act, one of the essential ingredients, amongst others, in 

both the provisions is that the concerned woman must have been "soon before 

her death" subjected to cruelty or harassment "for or in connection with the 

demand of dowry". Presumption under Section 113B is a presumption of law. 

On proof of the essentials mentioned therein, it becomes obligatory on the 

Court to raise a presumption that the accused caused the dowry death. The 

presumption shall be raised only on proof of the following essentials: 

(1) The question before the Court must be whether the accused has 

committed the dowry death of a woman. (This means that the presumption 

can be raised only if the accused is being tried for the offence under Section 

304B IPC). 

(2) The woman was subjected to cruelty or harassment by her husband or his 

relatives. 

(3) Such cruelty or harassment was for, or in connection with any demand for 

dowry. 

(4) Such cruelty or harassment was soon before her death. 

A conjoint reading of Section 113B of the Evidence Act and Section 304B IPC 

shows that there must be material to show that soon before her death the 

victim was subjected to cruelty or harassment. Prosecution has to rule out the 

possibility of a natural or accidental death so as to bring it within the purview 

of the 'death occurring otherwise than in normal circumstances'. The 

expression 'soon before' is very relevant where Section 113B of the Evidence 

Act and Section 304B IPC are pressed into service. Prosecution is obliged to 

show that soon before the occurrence there was cruelty or harassment and 

only in that case presumption operates. Evidence in that regard has to be led 

by prosecution. 'Soon before' is a relative term and it would depend upon 

circumstances of each case and no strait-jacket formula can be laid down as to 

what would constitute a period of soon before the occurrence. It would be 

hazardous to indicate any fixed period, and that brings in the importance of a 

proximity test both for the proof of an offence of dowry death as well as for 

raising a presumption under Section 113B of the Evidence Act. The expression 

'soon before her death' used in the substantive Section 304B IPC and Section 
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113B of the Evidence Act is present with the idea of proximity test. No definite 

period has been indicated and the expression 'soon before' is not defined. A 

reference to expression 'soon before' used in Section 114. Illustration (a) of 

the Evidence Act is relevant. It lays down that a Court may presume that a 

man who is in the possession of goods soon after the theft, is either the thief 

has received the goods knowing them to be stolen, unless he can account for 

his possession. The determination of the period which can come within the 

term 'soon before' is left to be determined by the Courts, depending upon 

facts and circumstances of each case. Suffice, however, to indicate that the 

expression 'soon before' would normally imply that the interval should not be 

much between the concerned cruelty or harassment and the death in question. 

There must be existence of a proximate and live-link between the effect of 

cruelty based on dowry demand and the concerned death. If alleged incident 

of cruelty is remote in time and has become stale enough not to disturb 

mental equilibrium of the woman concerned, it would be of no consequence.” 
 

Synchronization of factual aspect with legal aspect 
 

21. After having meticulous perusal of the evidence of the witnesses, 

the following facts have crystally been noticed :- 

(a) Deceased Minara Khatun died otherwise than under normal 

circumstances within seven years of her marriage. The marriage 

took place on 05.02.2014 and she was reported to have been died 

on the night of 29.07.2014. 

(b) The evidence of the Medical Officer who conducted post mortem 

examination is clear enough to hold the view that it was a case of 

homicide. As per opinion of the Doctor cause of death was due to 

asphyxia as a result of smothering sustained by the deceased. On 

examination, the Doctor found injuries on external appearance 

which are found vital and fatal. The internal organs were found 

congested. Left angle of mandible on the person of the deceased 

was tainted with abrasion with bluish colouration of lips and nail 

beds indicating the central cyanosis. The post mortem is however 

found corroborated with the report of the inquest made on the 

person of the deceased by CW-1, A.B. Choudhury, Circle Officer. He 

found injury marks on the head, face and in both hands of the dead 
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body. So, the evidence of PW-3 and CW-1 if perused conjointly go 

to show that the deceased Minara Khatun who was subjected to 

torture physically leading to her multiple injuries on her body 

causing her death. 

(c) The prosecution has examined altogether 8 nos. of witnesses out of 

which PW-1 and PW-2 are so called independent witnesses. They 

are the neighbours of the accused Abul Kalam. They simply stated 

that they came to know all about the occurrence at about 12 

midnight that Minara Khatun has died. 

(d) PW-2 categorically admitted in his cross-examination that he had 

no visiting terms with the accused person and saw the deceased in 

the house of the accused on the day of occurrence. He has stated 

before the police that he was surprised to hear the death of the 

deceased Minara in the night, while she was found working in the 

house of the accused during day time and in healthy condition. So, 

the evidence of the PW-1 and PW-2 has got little bearing on the 

veracity of the prosecution case. The evidence of PW-2 can lend 

some premium to the version of the prosecution. 

(e) PW-4 and PW-5 are the brothers of the deceased. They have 

categorically stated that their sister Minara was given in marriage to 

accused Abul Kalam. However, accused asked the deceased Minara 

to bring dowry of Rs. 1 Lac, but they could not pay the money due 

to their poverty for which she was subjected to torture by the 

accused and finally she had to take shelter at the house of her 

brother. This portion of evidence is however not rebutted by the 

defence in any manner whatsoever. Though it was pleaded that the 

PW-4 did not disclose before the police that the accused demanded 

an amount of Rs.1 Lac from Minara, but the evidence of the other 

witnesses are found sufficient to hold the view that the dispute in 

between the parties arose out of demanding dowry for which the 

deceased had to leave the house of the accused husband. 
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(f) According to PW-6, a village bichar was held to settle the matter of 

demand of dowry. He was also present at the meeting wherein the 

dispute in between the parties was amicably settled. Accordingly, 

accused took Minara to his house. But, after few days before the 

Eid, the accused informed the informant over phone that Minara 

Khatun has died. It was argued by the learned counsel for the 

accused that PW-6 cannot be relied since he could not say the date 

of holding the bichar as well as the names of the persons that 

attend the bichar has got no substance. We have to see the natural 

consequence arose out of such a situation and it is not expected 

from everyone to say precisely and to memorize every details of 

any facts which is not particularly relates to him. 

(g) The evidence of PW-6 is corroborated by the evidence of PW-4 and 

PW-5 to the effect that the accused assaulted deceased Minara. 

Accordingly, they took the deceased Minara to their house. After 

few days, the accused came to their house with his father and the 

matter was amicably settled and in pursuance to the settlements, 

accused took away the deceased Minara to his house. However, on 

the day of occurrence, Minara talked to PW-4 over phone at around 

9 pm, but her phone ended at about 11 pm when Minara has died. 

He saw the dead body of his sister with marks of injuries. The 

evidence of the PW-4 is however corroborated by the evidence of 

PW-5 namely Pinku Hoque, another brother of the deceased. He 

also stated that the accused demanded money. The accused took 

away Minara from their house and thereafter murdered her. 

(h) Though it appears from the evidence of PW-6 that he could not 

remember the date of village meeting and also could not remember 

the names of the village members present at the meeting is not 

found fatal under the present facts and circumstances of the case. 

One has to see the intent and not to content.  

(i) Admittedly, there is no any direct evidence or eye-witness to see 

that Minara was assaulted by her husband Abul Kalam causing her 
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injuries leading to her death. But, the facts and circumstances 

remain clear that accused Abul Kalam married Minara on 

05.02.2014 and she could live at the house of her in-laws till 

29.07.2014 and in between this period, she was subjected to 

torture at the hands of her husband followed by which she had to 

take shelter at the house of her parents. She was again taken to 

the company of the accused, but subsequently died followed by 

injury sustained by her. 

(j) Existing evidence is found sufficient to hold that the deceased 

Minara died in the house of the accused on the night of 29.07.2014 

otherwise than under normal circumstances. 

(k) There is clear evidence that the accused was present at his house 

on the date of death of the deceased and was sleeping in the same 

bed as stated by PW-2 before the investigation officer. The 

deceased was found working in the house on that day in a healthy 

condition. He was surprised to hear the death of the deceased on 

the night since he was informed by the father of the accused at 

around 12 at night. 

(l)  It is the evidence of PW-6 that a vichar was held before a few days 

of the occurrence i.e., the death of the deceased which go to show 

that the deceased was subjected to torture soon before her death. 

(m) The evidence of the medical officer that the cause of death 

is due to asphyxia as a result of smothering sustained by the 

deceased and it was a case of homicide. The doctor conducting 

postmortem found so many injuries on the persons of the deceased 

amply go to show that the deceased died due to physical torture.It 

was argued that the post mortem report was signed by the M.O on 

28.07.014 despite the alleged occurrence took place on 29.07.014, 

so the case is false. The plea so raised by the defence has got no 

substance since date as mentioned in other column of the report 

clearly mentioned the date as 30.07.014. Moreover there is no 

hard-hitting dispute as to the death of the deceased followed by 
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injuries sustained by her. So the date put by the M.O as 28.07.014 

against his signature is considered as inadvertent mistake and 

nothing more. 

(n) All judicial evidence is either direct or circumstantial. Circumstantial 

evidence is evidence of circumstances as opposed to what is called 

direct evidence. Evidence which proves or tends to prove the 

factum probandum indirectly by means of certain inferences of 

deduction to be drawn from its existence or its connection with 

other ‘facts probantia’ it is called circumstantial evidence. It is well 

settled that when a case rests on circumstantial evidence, such 

evidence must satisfy three test : (1) the circumstances from which 

an inference of guilt is sought to be drawn, must be cogently and 

firmly established; (2) those circumstances should be of a definite 

tendency unerringly pointing towards the guilt of the accused; (3) 

the circumstances, taken cumulatively, should form a chain so 

complete that there is no escape from the conclusion that within all 

human probability the crime was committed by the accused and 

none else. 

(o) Herein in the instant case the accused married the deceased on 

05.02.2014 according the social custom. Both of them are living as 

husband and wife and subsequently the marriage has broken down 

followed by demanding dowry. The victim was subjected to torture 

both physical and mental for which she had to take shelter in the 

house of her parents. A village bichar was held and accordingly, the 

victim was taken back to the house of the accused, but she died 

subsequently in the house of the accused on 29.07.014 which is 

within 5 (five) months from the date of her ill-fated marriage. The 

medical officer opined that the death is homicide and the deceased 

sustained multiple injuries on her body. She was under the custody 

of her husband at the time of her death. Admittedly no explanation 

was put forth by the accused as how death occurred to the 

deceased and who the persons that caused the injuries on her 
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person. The aforesaid circumstances palpably go to show that it is 

the accused only and none else that sustained injuries on the 

persons of the deceased which leads to her death. 

22. Hon’ble Apex Court in the case of Pathan Hussain Basha vs. 

State of A.P reported in AIR 2012 SC 3205 has observed and 

relevant Para No. 15 of the judgment is quoted below for our ready 

reference:- 
 

“15. Applying these principles to the facts of the present case, it is clear that 

the ingredients of Section 304B read with Section 498A IPC are completely 

satisfied in the present case. By a deeming fiction in law, the onus shifts on to 

the accused to prove as to how the deceased died. It is for the accused to 

show that the death of the deceased did not result from any cruelty or demand 

of dowry by the accused persons. The accused did not care to explain as to 

how the death of his wife occurred. Denial cannot be treated to be the 

discharge of onus. Onus has to be discharged by leading proper and cogent 

evidence. It was expected of the accused to explain as to how and why his 

wife died, as well as his conduct immediately prior and subsequent to the 

death of the deceased. Maintaining silence cannot be equated to discharge of 

onus by the accused. In the present case, the prosecution by reliable and 

cogent evidence has established the guilt of the accused. There being no 

rebuttal thereto, there is no occasion to interfere in the judgments of the 

courts under appeal.” 
 

23. Here in the instant case applying the provision of law as espouse in 

the statute book together with considering the dictum of the Hon’ble Apex 

Court over the period of time, it can be easily held that the prosecution 

has been found able to prove the case against the accused beyond all 

reasonable doubt u/s 304(B) IPC. However, no case is made out against 

the accused to book him u/s 302 IPC and as such, the accused Abul Kalam 

Sk is acquitted from the purview of charge u/s 302 IPC on benefit of 

doubt, but found him guilty u/s 304(B) IPC and accordingly, he is 

convicted thereon. 

Hearing on the point of sentences 

24. The accused person was heard on the point of sentence and he 

stated that he is sole earning member of the family. He is having his 
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children and wife. If, he had to incarcerate in jail hajot, the entire family 

would be in jeopardy. Accordingly, he has prayed for showering mercy. 

25. But, the fact remains clear that the accused has married an young 

girl of 19 years and the marriage in between them could survived only for 

three months if the actual days are counted. She was subjected to torture 

and had to sustain multiple injury of severe nature on her person followed 

by her death that too for demanding dowry. Accordingly, he does not 

deserve any leniency under any provision of law. Moreover, Section 3 or 4 

of the Probation of Offenders Act is found not applicable in the instant 

case. 

O R D E R 

26. The punishment as prescribed u/s 304(B) IPC is up to 

imprisonment for life and shall not be less than 7 years. Having considered 

this aspect, I am of the view that justice would be met if the accused is 

sentenced to suffer R.I. for 10 (Ten) years. Accordingly, accused/convict 

Abul Kalam Sk is sentenced to suffer R.I. for 10 (Ten) years u/s 304(B) 

IPC. The period of sentence as he undergoes during investigation and trial 

be set off. 

27. Since the deceased left no any class -1 legal heir, I do not deem it 

fit to recommend the D.L.S.A, Dhubri for determining any compensation 

under the provision of Section 357(A) Cr.P.C. 

28. Let a free copy of the judgment be given to the accused/convict. 

29. Let a copy of the judgment be furnished to the District Magistrate, 

Dhubri. 

30. Let a copy of this order be sent to the Committal Court along with 

the case record as committed. 

31. Signed, sealed and delivered in the open Court on this the 27th day 

of November, 2020, at Dhubri. 

Dictated & corrected by me 

(T. Kalita) 
Sessions Judge, Dhubri 

 

            (T. Kalita)  
   Sessions judge, Dhubri  
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