
    IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE ::::::::::::; DHUBRI

                            Present :- Shri Biprajit Roy, AJS
      Addl. Sessions Judge

      Dhubri.                           

   CRIMINAL REVISION NO. 12 OF 2019

       Ektiar Hussain........Revision Petitioner.
               
     Vs

                            Zakir Hussain ...........Opp. Party.

For the Revisionist:- Ekram Hussain, Learned Advocate.

For the Respondent:-S. Hussain, Learned Advocate.

Date of Hearing :-  01.02.2021.

Date of Judgment:-15.02.2021.

J U D G M E N T

1.       This  is a petition u/s 397 Cr.P.C filed by the revision petitioner challenging 

the order dated 26.2.19 passed by the learned District Magistrate, Hatsingimari in 

Misc. Case No.81/18 u/s. 133 of Cr.P.C.

2.     The revision petitioner has filed the instant revision petition on the following 

grounds:

i) That the learned Court below has erred both in law and fact while passing 

the impugned order. 

ii) That the impugned order is irregular, improper, illegal and not sustainable in 

the eye of law. 

iii)     That the impugned order suffers from serious infirmity and the same has not 

been passed in accordance with law.

iv)     That the learned court below has failed to substantiate the fundamental 

principle while passing the impugned order.

3. The brief fact of the case is that the petitioner/Opp.Party Zakir Hussain filed 

a petition before the District Magistrate, Hatsingimari u/s.107/144 of Cr.P.C stating 

that their father late Ajijur Rahman left behind two sons Zakir Hussain and Ektiar 

Hussain. After death of Ajijur Rahman, they inherited the immovable properties left 

by Ajijur Rahman. Thereafter, both the parties  amicably partitioned the said 
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immovable  property  and  took  possession  over  their  respective  portion  by 

constructing dwelling houses by doing plantation etc. The petitioner Zakir Hussain 

stated  that  a  part  of  land  measuring  12'X120'  out  of  the  schedule  land  was 

amicably fixed for using as a path for ingress and aggress of both the parties and 

since  long  both  the  parties  were  using the  said  path.  The petitioner/O.P Zakir 

Hussain alleged that Ektiar Hussain with the assistance of his son-in-law namely 

Shahjahan Miah encroached upon a part of the said path measuring 9'X60' which is 

a part of land measuring 2K-5L covered by Dag No.428/421 of periodic Patta No.39 

and  land  measuring  1B-1K-10L  covered  by  Dag  No.427/425  of  periodic  Patta 

No.141 situated at revenie village Mankachar, Dsitrict South Salmara-Mankachar. It 

is  alleged that  on 16.5.18 at about 11-00 AM, the son-in-law of Ektiar Hussain 

namely Shahjahan Miah with the help of some armed persons blocked the disputed 

part  of  the  said  route  by  fencing  with  the  help  of  C.I  sheet  causing  great 

inconvenience to the First  Party namely Zakir Hussain.  When the Zakir Hussain 

objected  such  conduct,  he  was  threatened  and  therefore,  finding  no  other 

alternative, he filed the instant petition before the District Magistrate, Hatsingimari 

u/s.107/144 Cr.P.C.

4. I have heard learned counsel of both sides and perused the LCR which was 

called for from the court of learned District Magistrate, Hatsingimari. From perusal 

of  the case record of  Misc.  Case  No.81/18,  it  appears  that before passing  the 

impugned order, the learned District Magistrate called for police report  and also 

inquiry was conducted by Executive Magistrate.Record reveals that no evidence was 

taken by the learned trial court. The impugned order dated 26.02.19 was passed on 

the basis of the reports prohibiting the 2nd party i.e Ektiar Hussain from disturbing 

public peace and tranquility in the neighbourhood and he was also directed to open 

the passage for the First Party and other immediately. The Superintendent of Police, 

Hatsingimari-Mankachar and the O/C., Mankachar P.S were directed to remove the 

illegal fencing over the said passage. From perusal of the impugned order dated 

26.02.19, it appears that the learned District Magistrate exercised power u/s. 133 of 

Cr.P.C and passed the impugned order.

5. Section  133  of  the  Cr.P.C  deals  with  conditional  order  for  removable  of 

nuisance.  Fro  applicability  of  section  133  of  Cr.P.C,  the  nuisance  must  be  in 

existence as the section does not deal with potential nuisance. That part, there 
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must be imminent danger to property and consequential nuisance to the public. 

Proceeding u/s.  133 of Cr.P.C are not intended to settle private dispute but  are 

intended to protect the public as a whole against the inconvenience.

6. In the instant case from perusal of the case record of the learned lower 

court, it appears that the O/C of Mankachar P.S submitted a police report after an 

inquiry being conducted by S.I Ajijul Hoque Mondol. In the said police report, the 

concerned inquiry officer stated that the said path was used by both the parties and 

many others and due to blockage of the same, there is every possibility of breach 

of public peace of the locality. In the said police report itself, it has been clearly 

mentioned  that  after  death  of  the  father  of  both  the  parties,  they  amicably 

partitioned the lands and a path being used for ingress and aggress of the First 

Party namely Zakir Hussain. In the said case record, a trace map of the said land is 

also submitted. From the said trace map, it becomes clear that the path in question 

is over patta land of the parties and there is no possibility of the said being used by 

others  and  the  same  is  situated  in  between  their  lands.  Therefore,  from  the 

materials available  in the case record, it is clear that the dispute in between the 

parties  is  purely  a  private  dispute.  After  death  of  their  father  they  amicably 

partitioned the land and portion of the land was used as passage but subsequently 

one party blocked some portion of the said path by C.I sheet. Due to the said 

blockage of the path, public of the locality cannot be affected as the same is not a 

public way and it runs over a private land of the parties.

7. The learned lower court while passing the impugned order lost sight of this 

aspect and passed the impugned order u/s.133 of Cr.P.C which is not maintainable 

because there is no public nuisance involved in the instant case. Hence, the said 

order is liable to be set aside. Accordingly, the impugned order dated 26.02.19 is 

set aside. The revision petition is allowed on contest.

 Send back the LCR along with a copy of this judgment and order. 

         Given under my hand and seal of this court on this 12h day of February 2021.

Dictated & corrected by me  

              Sri Biprajit Roy 

 Addl. Sessions Judge,Dhubri      Addl.Sessions Judge, Dhubri.


