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T.A. Case No. 02 of 2018

          

1.     This appeal has been filed by the appellants challenging the judgment and 

order  dated  24.04.2018  passed  by  the  learned  Civil  Judge,  Dhubri  in  T.S. 

No.08/2013. 

2.                           THE GROUNDS FOR APPEAL :

           The appellants have preferred the instant appeal on the following  grounds:

(i)       That the learned Civil  Judge erred in law and in  facts  in  passing the 

impugned judgment and decree by directing the appellants to return Rs.1,36,032/- 

within 30 days from the date of judgment in default 10% interest to be calculated 

until payment.

(ii)  That the impugned judgment and decree is not in conformity with the evidence 

on records and the agreement itself.

(iii) That,  inspite of sufficient evidence on record the learned court below failed to 

note  the  same.  The  findings  are  wrong,  contrary  to  evidence  on records  and 

contrary to provisions of law.

(iv)  That  the  learned  court  below  ought  to  have  held  that  the  suit  was  not 

maintainable and should have dismissed the same.

(v)  That the impugned judgment is perverse, biased and beyond the purview of 

law and passed in excess of jurisdiction conferred in law.

(vi)  That  the  impugned  judgment  is  very  mechanical  and  not  at  all  judicious 

decision of court.

(vi) That the discussions on Issue No.1,2,3 and 6 were hypothetical and not at all 

decided on the basis of rational and legal criteria, hence cannot be relied on.

(vii) That, in the plaint of T.S. No.8/2013, the respondent did not pray for recovery 

of any money from the appellants. But the learned court below without applying 

judicious mind decreed the suit with cost by directing the appellants to return back 

Rs.1,36,032/- within one month.

(viii)  That,  in  the  plaint  of  T.S.  No.8/2013  nothing  was  mentioned  about  the 
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defendants' liability and no relief was specifically stated against them as required 

u/o  VII,  R-5  &  7  of  the  C.P.C.  But  the  learned  court  below  without  applying 

judicious mind and without following the said provisions of the C.P.C passed the 

impugned judgment and decree.

(ix) That, the learned court below in Para No.15 of the judgment held that Ext-1, 

the  agreement  dt.10.01.2002  being  not  registered  one  is  not  admissible  in 

evidence. 

3.   The brief fact of the case of the plaintiffs is as follows:

          The plaintiffs being the owner of a vacant piece of land situated at Ward 

No.5 of Dhubri Town covered by Municipal Holding No.116 Myadi Patta No.197(old), 

340(new), Dag No.594/594 (ka) was willing to induct a monthly tenant on condition 

of constructing house there by the intending tenant and the plaintiff being in need 

of such a premise to carry out his business, accepted the proposal of the defendant 

and both of them entered into a written agreement on 10.01.2002 whereby it was 

agreed among other terms that is....

i)      The plaintiff shall pay an amount Rs.10,001/- (ten thousand one) in cash to 

the defendant as advance rent.

ii)     The plaintiff  shall  construct  house in  the vacant  land in  two blocks one 

measuring 33'-6” X 11'-6” and another 7'-6”x6'. After completion of construction 

expenses shall be treated as advance against house rent.

iii)     Monthly house rent was fixed at Rs.700/-(seven hundred) only out of which 

Rs.350/-(three Hundred Fifty) shall have to be paid by the plaintiff and remaining 

Rs.350/-  only  was  to  be  deducted  per  month  from  the  advance  money  of 

Rs.10,001/- only and construction cost.

iv)    That after full adjustment the rent shall be increased @ 5% in five years block 

till the tenancy is determined by the plaintiff.

v)      The electricity line shall be taken in the name of the plaintiff whereas revenue 

and Municipal taxes were to be paid by the defendant.

        As per agreement, the plaintiff paid 10,001/- only and addition five hundred 
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rupees to the defendant in cash on the very date of the agreement and thereafter, 

he constructed  three rooms by expending Rs.1,67.532/- which was approved and 

accepted  by  the  defendant  on  25.06.03.  Since  June,  2003,  the  plaintiff  firstly 

started hotel and subsequently shifted to the business of salt during 2007 in the 

tenanted premises. Till  the month of May, 2013 an amount of Rs. 42,000/- was 

adjusted  from  total  advance  money  of  Rs.  1,78,032/-  and  rest  amount  of 

Rs.1,36,032/-  remained  to  be  adjusted.  But  on  29.04.13  night  or  on  30.04.13 

morning  the  defendant  put  lock  at  the  doors  of  the  tenanted  premises. 

Consequently,  the  plaintiff  was  illegally  debarred  from  entering  the  tenanted 

premises  and  his  stock of  salt  (125  to  150)  and other  materials  could  not  be 

removed. On 10.06.13, the plaintiff sent a Pleader's Notice to the defendant and 

lodged an FIR against the defendant.

The plaintiff prayed for .....

a)      A decree declaring that the plaintiff has every right to possess and enjoy the 

tenanted  premises  of  the schedule as per  agreement  dated 10.01.2002 till  the 

tenancy is determined by him or till he is evicted by due course of law.

b)    A decree of temporary mandatory injunction directing the defendant to restore 

the possession of the tenanted premises of the schedule rooms to the plaintiff after 

preparing inventory of the materials.

c) A decree of permanent injunction restraining the defendant, his agents and 

successors  from inducting  any person as tenant  in  the suit  premises  and from 

disturbing  the  use  and  possession  of  the  plaintiff  in  the  suit  premises  till  his 

advance money is fully adjusted and till the tenancy is determined by him.

d)      A decree for recovery of Rs.36,700/- as value of salt and table and a decree 

for  damaged  of  Rs.38,000/-  from  30.04.13  to  15.07.13  and  further  decree  of 

damaged  of  Rs.500/-  per  day  from 15.7.13  till  the  business  of  the  plaintiff  is 

restored in the suit premises.

e)       A decree of the cost of the suit.

4.       The defendant has submitted written statement as follows:
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            That there is no cause of action for the suit, that the suit barred under 

Or.2, R-2 CPC, bad for non-joinder of necessary parties; Court has got no pecuniary 

jurisdiction to try the suit; suit is barred under the provisions of Indian Contract Act 

as well  as under the provision of the Specific Relief  Act, the suit is  also barred 

under the principles of estoppel, waiver and acquiscene.

      It is submitted that the land situated at Dhubri town covered by Patta 

No.197(old), Miyadi Patta No.340(new), Dag No.594 area measuring 2K-5L actually 

belong to (i)  Satya Narayan Muchi,  (ii)  Mongol  Rabidas,  (iii)  Padu Rabidas,  (iv) 

Lakhan Rabi Das, (v) Sibu Pujan Rabidas, (vi) Mohan Rabidas (father of deft.), (vii) 

Sukhriya Muchi  and (viii)  Tulsi  Muchi.  Subsequently  by the order of  Addl.  D.C., 

Dhubri dated 16.11.1973 passed in Case No.1/72-73, land of Miyadi Patta No.340 

area  measuring  11  1/2   lechas  out  of  toal  land  measuring  2K-5L  recorded 

exclusively in the name of Satya Narayan Muchi by opening a new Dag No.594(Ka). 

The remaining land measuring 1K-13 1/2 L of the said patta covered by Dag No.594 

had fallen in share of remaining 7 pattadars including Mohan Rabidas (father of 

deft) and they have equal shares i.e 4 lechas odd land each. Mohan Rabidas died 

left behind 4 lechas odd land is covered by Dhubri Municipal holding No.116 by 

leaving his one son and two daughter. The defendant has his wife, one son and two 

daughters were minor in the year 2002.

  In the  year 2002-03,  the three  children  of  the  defendant  were  minors 

residing with him and his wife in the same room but as they became major, they 

needed  their  extra  accommodation.  In  the  beginning  of  2013  the  defendant 

approached and requested the plaintiff for vacating the rooms by taking back the 

money spent by him for making construction of the rooms after adjustment from 

monthly  rent.  The  plaintiff  then  prepared  an  account  in  Hindi  language  on 

21.05.2013 by  adjusting  the house rent  upto May 31/2013 as per  account the 

plaintiff was entitled to get refund of sum of money amounting to Rs.1,36,032/- 

from the defendant and the plaintiff asked him that the said money is to be paid 

him on or within 31.5.2013 to which the defendant agreed. The plaintiff, therefore, 

vacated  the  tenanted  rooms  on  21.5.2013  by  removing  all  his   belongings 

therefrom in front of the local people. Since 21.5.2013, the defendant has been 
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residing along with his family members on the suit rooms vacated by plaintiff and 

using the same as his residential house by renovating the rooms. The defendant, 

therefore,  prayed to dismiss the suit with costs and compensation. 

5.       On the basis of the pleadings of  the parties,  the following issues were 

framed.

                                      I  S  S  U  E  S

(i)       Whether the suit is maintanable ?

(ii)      Whether the defendant had forcefully evicted the plaintiff from the suit   

         premise ?

(iii)     Whether the plaintiff had wilfully vacated the suit premise ?

(iv)     Whether the plaintiff is entitled to recover Rs.36,700/- as damages for value 

of suit and another Rs.38,000/- as damages from 30/4/2013 to 15/7/2013 

and another Rs.500/- per day as damages thereafter ?

(v)      Whether the plaintiff is entitled to the reliefs, as prayed for ?

(vi)     To what other relief/reliefs, if any, the parties are entitled to ?

6.                  DISCUSSION, DECISION & REASONS THEREOF :

 In the course of argument, learned counsel for the appellant submitted that 

the legal heirs of Late Gopi Rabidas cannot be bound by the terms of the Ext-1 as 

they were not parties to it. On the other hand, learned counsel appearing on behalf 

of the respondents submitted that in the Ext-1, nowhere it was mentioned that the 

legal heirs will not be bound by the terms of the said agreement marked as Ext-1.

7. In the course of hearing, learned counsel for the respondents cited the 

following case laws:

 (i) 2014(1) GLJ 37, Khargeswar Baruah Vs Md. Khasnur Ali

 (ii) 2016(4) CCC 229 (Del) Nitin Jain, Appellant Vs Geeta Raheja,     

     Respondent.

8. I have gone through the case laws.

9. From perusal of the Ext-1 which is the agreement, it appears that the same 
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was  executed  by  Gopi  Rabidas  and  Gorakh  Prasad  Gupta.  After  death  of  Gopi 

Rabidas (defendant),  his  legal  heirs  were substituted in  the suit.  In the similar 

manner,  after  death  of  Gorakh  Prasad  Gupta  (plaintiff)  his  legal  heirs  were 

substituted in the original suit..

10. From  perusal  of  the  written  statement  submitted  by  Gopi  Rabidas,  it 

becomes clear that he admitted the execution of the agreement, construction of 

the  tenanted  houses  by  Gorakh  Prasad  Gupta  (since  deceased)  and  he  also 

admitted that an amount  of Rs.1,36,032/- was due and accordingly a Pleader's 

Notice was issued to  Gorakh Prasad Gupta for  receiving the  said amount.  This 

admitted portion of  the written statement  filed  by the  Gopi  Rabidas cannot be 

disputed  by  the  legal  heirs  who  stepped  into  the  shoes  of  their  deceased 

predecessor-in-interest. Hence they are bound by the said admission made by Gopi 

Rabidas in his written statement. After death of Gopi Rabidas admittedly, the legal 

heirs are occupying tenanted premises which were constructed by Gorakh Prasad 

Gupta. Therefore, the plea taken by the appellants that they are not bound by the 

terms and conditions of the agreement is not acceptable since they are occupying 

the said tenanted premises as legal heirs of Gopi  Rabidas who entered into an 

agreement with Gorakh Prasad Gupta on the basis of which Gorakha Prasad Gupta 

invested money for construction of the said tenanted premises.

 So far as the case laws as cited by the learned counsel for the Respondents 

is concerned, the Law of Evidence section 58 Clearly provides that admitted fact 

need not be proved and therefore, there is no dispute regarding that part.

 The learned Trial Court in the impugned judgment while appreciating the 

evidence held that Ext-1 being an unregistered lease deed is  not admissible in 

evidence.  Section  17  of  the  Indian  Registration  Act  provides  for  compulsory 

registration of such documents and section 49 of the said Act provides the effect of 

non-registration of documents which are required to be registered u/s.17 or by any 

provision of Transfer of Property Act. The proviso to section 49 of the Registration 

Act provides that an unregistered document effecting the immovable property and 

required by this Act or the Transfer of Property Act, 1882 to be registered may be 

received as evidence of a contract in a suit for Specific Performance under Chapter-
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II of the Specific Relief  Act, 1877 or evidence of any colateral  transsaction not 

required to be effected by registered instrument. Therefore, crux of the proviso to 

section 49 is that for all purposes other than which try to create, declare, assign, 

limit  or  extinguish,  right,  title  or  interest  in  immovable  property  are  colateral 

purposes.

11. From perusal of the plaint, it appears that the plaintiff filed the suit for a 

declaration of his right to possess the tenanted premises on the basis of the Ext-1 

which was unregistered lease deed and therefore, the learned Trial Court rightly 

held  that  the  same  cannot  be  admitted  in  evidence  for  establishing  right  of 

possession of the plaintiff in the instant suit the same being unregistered but at the 

same time,  the  said  lease  deed  establishes  the  fact  that  there  was  a  relation 

landlord and tenant of payment in between the plaintiff and the defendant and that 

the  plaintiff  invested  huge  amount  of  money  for  construction  of  the  tenanted 

premises.  The  rest  portion  as  discussed  already  has  been  admitted  by  the 

defendant in his written statement. Therefore, the learned Trial Court though did 

not  declare the right  of  possession  of  the  plaintiff  over  the tenanted  premises 

decreed the suit partially by moulding the relief as per proviso of Order VI, rule 7 

of  CPC for  and  directed  the defendants  to  pay  the unpaid  balance  amount  of 

Rs.1,36,032/- as admitted by the defendant (since deceased).

12. Therefore, I do not find any illegality of the said judgment and order passed 

by the learned Trial Court. Accordingly, the appeal is dismissed on contest with 

cost.

13. Prepare decree accordingly.

          Given under my hand and seal of this Court on this  7th day of January, 2021 

at Dhubri.

Dictated & Corrected by me                   Addl. District Judge

 Dhubri

     

Addl. District Judge, Dhubri.
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