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DISTRICT : DHUBRI 

IN THE COURT OF THE SPECIAL JUDGE, DHUBRI 

PRESENT: - Shri T. Kalita, 
       Special Judge, Dhubri  
 

SPECIAL CASE NO.28 OF 2017 
U/S 22(b) of Narcotic Drugs and Psychotropic Substances Act 

Corresponding to G.R. Case No.619/2016 
 

 

State of Assam               ....Complainant 

Versus 
 

Sukumar Das 
S/O- Lt. Jharu Das, 
Vill- Khalilpur, Ambagan, 
P.S.- Dhubri 
District-Dhubri, Assam     ……. Accused person 
 

Charge framed on   : 28-07-2017 
Evidence recorded on   : 30-10-2017, 15-11-2017 
       13-03-2018, 05-06-2018 
      09-05-2019, 11-07-2019 

  17-06-2020 
Statement recorded on : 25-11-2020 
Argument heard on   : 22-12-2020 
Judgment delivered on  : 05-01-2021 
 

Advocates who appeared in this case 

Shri M. Khan, Addl. P.P. for the Prosecution 

Shri I.U. Ahmed, Advocate for the Defence 
 
 

J U D G M E N T 
 

 

1. One Sukumar Das was charged to stand trial for an offence punishable 

under section 22(b) of N.D.P.S. Act on the allegation that he was found to have 

possessed of 2400 nos. of Nitrosun-10 tablets, each tablet containing Nitrazepam @ 

9.12 mg and 53 Nos. of Spasmo-Proxyvon Plus Capsules, thereby contravening the 

provision of the Narcotic Drugs and Psychotropic Substances Act, 1985. 
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2. Formal charge was framed u/s 22(b) of N.D.P.S. Act and the contents of the 

charge was read over and explained to the accused, to which, he pleaded not guilty 

and claimed for trial.  

3. During trial, the prosecution has examined as many as 13 (thirteen) 

numbers of witnesses. The statement of the accused was recorded u/s 313 Cr.P.C. 

and his plea is of denial, but he has adduced none.  

4. I have carefully perused the evidences on record and heard learned counsel 

for both the sides and accordingly proceed to dispose of the case on the following 

point for determination: 
 

As to whether the accused on 07-12-2016, at about 01:30 a.m. at 
village Khalilpur, Ambagan under Dhubri P.S. was found to have possessed 
Nitrosun-10 tablets and Spasmo-Proxyvon Plus capsules, in contravention of 
the provision of Narcotic Drugs and Psychotropic Substance Act, 1985 
thereby invited penalty u/s 22(b) of N.D.P.S. Act as alleged? 

 

DISCUSSION ON THE POINT FOR DETERMINATION AND DECISION 

ARRIVED THEREON WITH REASONS 

 

5. It has already been stated that the prosecution has examined altogether 

thirteen numbers of witnesses, out of which, PW-1 is Rabindra Barman, an ASI of 

Police. He was posted at Dhubri Police Station on 17-02-2016 and on that day the 

Officer-in-charge of Dhubri Police Station received secret information that the 

accused Sukumar Das had been illegally stored Narcotic Drugs at his house situated 

at village Khalilpur, Ambagan. Accordingly, they went there and searched the house 

of the accused and recovered 53 nos. of Spasmo-Proxyvon Plus capsules, 2400 Nos. 

of Nitrosun-10 tablets and an amount of Rs. 52,100/-. Accordingly, he seized the 

articles vide Exhibit-1 as per direction of the Officer-in-charge. Exhibit-1(1) is his 

signature. Accordingly, they brought the accused and the seized articles to Dhubri 

police station and thereafter he filed an FIR vide Exhibit-2. Exhibit-2(1) is his 

signature. He stated that the house of the accused was searched at about 12:05 

a.m. and he prepared the seizure list in the house of the accused. He cannot say as 

to where the seized articles were kept after it was handed over to the police station.  

6. PW-2 is one Mahendra Sarkar. He knows the accused person since long and 

the accused had been dealing with Narcotic Drugs since long ago. Accordingly, 
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police searched the house of the accused in his presence and recovered some 

narcotic drugs, tablets, capsules and cash from his possession vide Exhibit-1. 

Exhibit-1(2) is his signature. He stated that police searched the house of the 

accused at around 11:00 a.m. / 12:00 noon. According to him, his house is adjacent 

to the house of the accused. He denied the suggestion that he has land dispute with 

the accused for which he deposed against the accused. He did not inform the police 

that the accused had been dealing in narcotic drugs.  

7. PW-3 is one Santu Das. According to him, police searched the house of the 

accused and recovered some narcotic tablets, capsules and an amount of Rs. 

52,100/- from his possession vide Exhibit-1. Exhibit-1(3) is his signature. He also 

stated that the house of the accused is adjacent to his house. But he stated that 

police searched the house of the accused at around 12:00/01:00 in the night. He 

stated that after 10/15 minutes, he reached the house of the accused. He also 

denied the suggestion that he has having land dispute with the accused.  

8. PW-4 is one Amal Biswas. He was sleeping in his house and having heard 

hue and cry he went to the house of he accused and saw that police were searching 

the house of the accused and recovered some tablets and money. Police seized the 

same and took his signature in the seizure list vide Exhibit-1(4). He stated that he 

saw the tablets in the bed of the accused, but does not know as to where from the 

tablets were brought to the bed of the accused. The police took his signature in a 

blank paper. He does not know as to whether the accused was a drug trafficker or 

not.  

9. PW-5 is one Rakesh Das. He signed in the seizure list vide Exhibit-1(5), but 

police took his signature in a blank paper.  

10. PW-6 is one Abul Kalam Sikdar, a police constable. He was on patrolling duty 

along with O/C Pradip Kr. Das and accordingly, searched the house of the accused 

Sukumar Das situated at village Ambagan and recovered some tablets and Indian 

currency. But he stated categorically that the complainant Rabindra Barman entered 

into the house of the accused and he was waiting outside of the house. He does not 

know the names of the seized tablets. His statement was not recorded by I.O. 

11. PW-7 is one Mantu Baishya, another police constable who was also on duty 

at the relevant time. They were on patrolling duty along with O/C Pradip Kr. Das 

and about 01:30 a.m. they searched the house of the accused Sukumar Das 
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situated at village Ambagan and recovered some tablets. But he categorically stated 

that he was waiting outside the house of the accused and the seized articles were 

not sealed in the house of the accused. Complainant Rabindra Barman entered into 

the house of the accused. 

12. PW-8 is Shahinur Islam, another constable of police accompanied with the 

O/C Pradip Kr. Das on patrolling duty on that night. They searched the house of the 

accused Sukumar Das situated at village Ambagan and recovered some tablets, but 

he categorically stated that the complainant Rabindra Barman entered into the 

house of the accused and he himself was waiting outside of the house. He further 

stated that the seized articles were not sealed in the house of the accused.  

13. PW-9 is D.J. Hazarika, D.F.S.  Kahilipara. According to him, he received a 

parcel through the Director in connection with Dhubri P.S. Case No. 173/2016 which 

is consisted of three exhibits vide A, B and C containing one strip with 10 (ten) nos. 

tablets and another one strip with 24 (twenty four) nos. of tablets. Accordingly, he 

examined the tablets which gave positive test for Nitrazepam and the amount of 

Nitrazepam per tablet was found to be 9.12mg. However, other exhibit gave 

negative test for Narcotic Drugs and Psychotropic Substance. Accordingly, he 

prepared the report vide Exhibit-3. Exhibit-3(1) is his signature. Exhibit-4 is the 

forwarding letter and Exhibit-4(1) is the signature of the Director K.C. Sharma. He 

stated that he has not mentioned the batch number of the exhibits.  

14. PW-10 is one Bichitra Koch, another LNK of Police. He categorically stated 

that he could not say from where the seized articles were recovered.  

15. PW-11 is one Bimal Narzary, another police constable, knows nothing about 

the subject matter of the case.  

16. PW-12 is one Bhaskar Barman, who is another I.O. stated that it was 

Jayanta Kr. Das, who was investigated the case initially, but he was not the member 

of the team that conducted the raid at the relevant time for which the accused was 

apprehended for possessing the narcotic drugs. He simply filed the charge-sheet 

after having received FSL report vide Exhibit-5. Exhibit-5(1) is his signature.  

17. PW-13 is one Jayanta Kr. Das, S.I. of police who was posted as TSI at 

Dhubri police station on 17-02-2016. According to him, on that day, O/C got secret 

information that some prohibited narcotic drugs were kept in the house of Sukumar 

Das at village Ambagan. Accordingly, O/C entered the matter into G.D. Entry being 
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No. 418 dated 17-02-2016 at 12:05 p.m. Accordingly, O/C and other staffs including 

himself went to village Ambagan at about 12:30 pm. A.S.I. Rabindra Barman was 

also with them. O/C empowered A.S.I. Rabindra Barman to seize the articles. He 

seized 2400 nos. of Nitrosun-10 tablets, 53 nos. of Spasmo-proxyvon plus capsules 

and cash amount of Rs. 52,100/- from the Godrej of the accused Sukumar Das 

which was shown by said Sukumar Das. Some independent witnesses also there. 

Accordingly, ASI Rabindra Barman filed FIR followed by registration of the case. O/C 

has given him the works of investigation. Said Rabindra Barman prepared the 

sketch map vide Exhibit-6 and he himself recorded the statement of the witnesses. 

On being transferred to Barpeta, he handed over the case diary to the O/C, Dhubri 

P.S. Subsequently, it is learnt that one Bhaskar Barman has completed the 

investigation. He stated that there is no record to show that any written information 

were sent to the superior officer by the O/C within stipulated time and thereby he 

does not know the holding number of the house of the accused. Ward 

Commissioner of the area was not called for to become witness. Sketch map is 

silent as to the location of the house from where the articles were seized. They had 

been to the place in pre-planned manner and he was not initially entrusted with the 

investigation prior to registration of the case. He, however, denied the fact that ASI 

is an authorized person within the meaning of law. He denied the suggestion that 

O/C could not authorize ASI to make any search and seizure of the articles. He has 

not seized the Maalkhana Register of the police station. He denied the suggestion 

that the house from where the articles were seized not belongs to the accused 

Sukumar Das.  

18. Now from having perused the entire evidences on record it appears that the 

version of the prosecution that an information was received by O/C, Dhubri P.S. on 

17-02-2016 from a secret source that one Sukumar Das of village Ambagan was 

found to have possessed and stored some Narcotic Drugs and Psychotropic 

Substance. Accordingly, he entered the matter into G.D. Entry being No. 418 dated 

17-02-2016. Accordingly, O/C along with his police staff had been to Ambagan and 

searched the house of the accused Sukumar Das and found 53 nos. of Spasmo-

Proxyvon plus capsules and 2400 nos. of Nitrosun-10 tables along with cash amount 

of Rs. 52,100/- kept in a Godrej in the house of the accused Sukumar Das. 

Accordingly, the same was seized by ASI Rabindra Barman on being authorized by 
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O/C. The accused and the seized articles were taken to the police station. 

Subsequently, samples were drawn and sent it for FSL for examination and the 

sample was drawn by the police gave positive test for Narcotic Drugs and 

Psychotropic Substance which is, however, laser quantity than commercial one.  

19. In order to prove the case, the prosecution has examined as many as 13 

numbers of witnesses, out of which, PW-9 is the Forensic expert who has proved 

the seized articles as narcotic substance within the meaning of law. Though the 

prosecution has examined as many as 13 numbers of witnesses, but none of the 

witness is found reliable in its material particulars since they have neither supported 

the version of the prosecution in its entirety nor the version of the prosecution are 

found backed by mandatory provision of law. It is the case of the prosecution that a 

secret information was received by the O/C, Dhubri P.S. on 17-02-2016 and 

accordingly, a G.D. Entry was made vide number 418 dated 17-02-2016, but no 

such copy of G.D. Entry is found available with the case record. It is not brought on 

record for due proof. It is the mandates of law that the information which has been 

received by the O/C, resulted into G.D.E. must have to inform to his superior officer. 

Herein the instant case, the I.O. has categorically stated that the police have raided 

the house of the accused Sukumar Das in a very pre-planned manner. So, police 

has got ample opportunity to record the secret information and to share the 

information with its superior officer. But, no such information was given to the 

superior officer, not to speak of proving the G.D.E. as exhibit. Neither Magistrate 

nor authorized officer was present at the place of occurrence to eye witness the 

seizure that the articles were seized from the house of the accused from getting in a 

Godrej. No Godrej was seized by the police to show that the articles were kept in 

the Godrej. It is the evidence of the witnesses that the articles were found lying on 

a bed, but they does not know as to where from the articles were brought to the 

bed. Here in the instant case also, the police have not scrupulously follow the 

mandatory provision of law that the authorized officer and Magistrate must have to 

be present at the time of seizing the articles, but police has not taken any help from 

the Magistrate in seizing the articles. It is the evidence of the witnesses that ASI 

Rabindra Barman was authorized by the O/C to seize the articles. But it is not the 

law that the O/C can authorize an ASI to seize the articles. In this case, O/C has 

exceeded his power. It is the evidence of the witnesses such as PW-6, PW-7, PW-8 
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and PW-10 that they were remaining outside of the house at the relevant time and 

as such they have no personal knowledge as to where from the articles were seized. 

It is only Rabindra Barman that he has entered into the house of the accused and 

recovered the articles. It is the evidence of the witnesses that the seized articles 

along with the accused were taken to the police station and as such it was not 

seized at the place of occurrence rather seizure list was prepared at the Thana 

itself. The evidence of the PW-4 and PW-5 that police took their signatures in a 

blank paper despite they have claimed that they had been to the house of the 

accused at the relevant time. They also saw the tablets on the bed of the accused. 

PW-3 stated that the house of the accused was searched at about 12:00/01:00 in 

the night i.e. at 01:00 a.m. PW-2 has stated that police searched the house of the 

accused at about 11:00 a.m./12:00 noon. On the other hand, the most disturbing 

features of the case is that the charge was framed on 28-07-2017 on the allegation 

that the accused was found possessing the Narcotic Drugs and Psychotropic 

Substance on 07-12-2016 at about 01:30 a.m. at Khalilpur, Ambagan whereas 

evidences on record go to show that the date and time of the seizure is 01:30 am. 

On 17-02-2016. Admittedly, the accused was charged to stand trial u/s 22(b) of 

N.D.P.S. Act and the N.D.P.S. Act is a special legislature and the prescribed 

punishment for offence under this act is very stringent and as such the provision of 

the law must have to be scrupulously followed so as to avoid any unwarranted and 

unjustified conviction. But here in the instant case, the evidence as it appears go to 

show that the police has conducted investigation in a very casual and very cavalier 

manner like ordinary case and thereby totally given goodbye to the mandatory 

provision of law as ordained u/s 42,43,50 and 52(A) of N.D.P.S. Act. It is settled law 

that any aberration of the provision of law as mandated by N.D.P.S. Act under the 

present facts and circumstances of the case is fatal to the prosecution which cannot 

be overlooked.  

20. Having considered all these aspects, I am of the considered view that the 

prosecution has not been able to prove the case against the accused beyond all 

reasonable doubts and as such I have got no alternative, but to acquit the accused 

Sukumar Das from the purview of charge u/s 22(b) of Narcotic Drugs and 

Psychotropic Substance Act on benefit of doubt. Accordingly, he is acquitted there 

from and set at liberty forthwith.  
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21. The articles seized in connection with this case, if not disposed u/s 52-A of 

N.D.P.S. Act, be disposed of according to the provision of section 52-A of N.D.P.S. 

Act. 

22. The Bail Bond so furnished by the bailor stands cancelled. 

23. Signed, sealed and delivered in the open Court on this the 05th day of 

January, 2021, at Dhubri. 

 

(T. Kalita) 
Special Judge, Dhubri 

 Dictated & corrected by me. 

 

 

            (T. Kalita)  
   Special judge, Dhubri  
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A P P E N D I X 

 

1. PROSECUTION WITNESSES: 
 

PW-1  Shri Rabindra Barman (Complainant)  

PW-2  Shri Mahendra Sarkar 

PW-3  Shri Santu Das 

PW-4 Ashir Amal Biswas 

PW-5 Shri Rakesh Das 

PW-7 Shri Abul Kalam Sikdar 

PW-8 Shri Shahinur Islam 

PW-9 Shri D.J. Hazarika 

PW-10 Bichitra Koch 

PW-11 Bimal Narzary 

PW-12 Bhaskar Barman 

PW-13 Jayanta Kr. Das 

2. PROSECUTION EXHIBIT:  

Exhibit-1 Seizure list. 

Exhibit-2 F.I.R. 

Exhibit-3 F.S.L. Report. 

Exhibit-4 Forwarding letter of F.S.L. Report. 

Exhibit-5 Charge-sheet.      

Exhibit-6 Sketch-map    

 
 
               (T. Kalita)  

Special Judge, Dhubri 

 


