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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, DHUBRI.

Present: Sultana Nasrin, A.J.S.
…………………………………………………………………………………………………

G.R. No. 2204 of 2017 u/s 498-A IPC

State v. Mozibor Rahman

 …………………………………………………………………………………………………

Evidence recorded on : 10.10.18, 20.02.19, 25.08.19, 06.02.21

Arguments heard on : 09.03.21

Judgment delivered on : 09.03.21
……………………………………………………………………………………………………

Appearing for Prosecution : Assistant Public Prosecutor, Mr. D. Chaudhury 

                      Appearing for Defence : Mr. M. Ali.

……………………………………………………………………………………………………

JUDGMENT 

1. The informant, Dukjan Bewa, lodged an ejahar against her son-in-law,

Mojibor  Rahman  and  his  family  members  alleging  cruelty  by  making

demand of Rs. 2,00,000/-. The ejahar was registered as Gauripur P.S. Case

No.  625/17  under  section  498-A  IPC.  The  police  after  investigation

submitted charge sheet against Mojibor Rahman under the section 498-A

IPC.

 2.  Cognizance  was  accordingly  taken.  On  appearance  of  the  accused

person, copies were furnished to him as per 207 Cr.PC. and after hearing

and on perusal of the materials on record, a formal charge under section

498-A IPC  was  framed  against  him to  which  he  pleaded not  guilty  and

claimed to be tried. 

3. The prosecution side to prove its case examined the informant, Dukhjan

Bewa, as PW-1, Sukur Ali  as PW2, Fajida Bibi as PW3, Aklima Bibi as PW4

and Rabindra Nath Ray as PW5. Statement of accused under section 313 of
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Cr.P.C. was recorded, which were of total denial.  Defence did not adduce

evidence.

4. I have heard the arguments of both sides.

POINT FOR DETERMINATION

5. Whether the accused, being the husband of informant's daughter, in the

period following their marriage, subjected the daughter of informant Aklima

Begum to cruelty by making unlawful demand of Rs. 2 lacs and thereby

committed an offence punishable under section 498-A, IPC?

DISCUSSSION, DECISION AND REASONS THEREOF

6.To prove an offence under Section 498-A IPC prosecution has to establish

that the husband or his relative subjected the victim to cruelty with a view

to coerce her or any person related to her to meet any unlawful demand for

any property or valuable security or on account of failure by her or any

person related to her to meet demand.

7.  Here  in  this  case  P.W.1/Informant  Dukhjan  Bewa  deposed  that  her

daughter solemnized second marriage with the accused and after marriage

he  demanded  Rs.  200000/-  as  dowry.  P.W.4/victim  corroborated  this

statement to some extent. But P.W.4 did not state that it was the accused

who demanded money,  rather  she stated that  it  were his  brothers  who

demanded  the  said  money.  Thus  the  statement  is  found  to  be  slightly

contradictory. Further no other witnesses corroborated this statement. Even

P.W.2 who is the father of informant remained silent regarding the demand

of dowry. Thus it is doubtful being a father of the informant as to why P.W.2

doesn’t know about the demand of dowry by the accused when the incident

took place at his house itself.

8. P.W.1 further stated that out of the demanded amount the informant paid

Rs. 100000/-. But she admitted in her cross-examination that she doesn’t
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remember  the  date  of  making  payment.  Further  no  other  witnesses

including P.W.4/ victim supported her statement regarding payment of Rs.

100000/- to the accused. Hence, the statement regarding payment of Rs

100000/- to the accused made by P.W.1 is found false and hence the same

is discarded.

9. Further, P.W.1 admitted in her cross-examination that she doesn’t know

who wrote the FIR and what its content is. She further admitted that she did

not  submit  any  divorce  document  of  her  daughter  with  her  previous

husband Rabbani.

10.  P.W.2  and  P.W.3  who  are  the  husband  and  cousin  of  informant

respectively has not supported the statement of P.W.1 at all. In fact P.W.3

admitted in her cross-examination that Aklima left her previous husband

Rabbani and they are not divorced. P.W.4/victim too admitted in her cross-

examination that Rabbani is her first husband and they are not divorced.

P.W.5/I.O. affirmed in his cross-examination that the victim previously got

married to Rabbani and the informant has not submitted any documents of

divorce of the earlier marriage of the victim.

11. Learned Counsel for the defense submitted during argument that the

marriage between the victim Aklima and the accused Mojibor is not a valid

marriage as she has not divorced her husband Rabbani.  Accordingly the

learned counsel has stated that the accused Mojibor can’t be convicted for

the offence  under Section  498-A IPC.  Regarding the point  raised by the

defense the Hon’ble Supreme Court in Reema vs. Anupam (2004) 3 SCC

199 has held that existence of a legally valid marriage is not the sine qua

non for the applicability of Section 498-A and the word ‘husband’ for the

purpose of  Section 498-A includes such person who contracts  marriages

ostensibly and cohabit with such woman, in the purported exercise of their

role and status. Accordingly Section 498-A can rope in not only those validly

married  but  also  anyone  who  has  undergone  some  or  other  form  of

marriage and thereby assumed for himself the position of husband to live,

cohabit and exercise any authority as such husband over another women.
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12. Coming to the present case in hand here it is proved by the prosecution

witnesses that the accused solemnized marriage with the victim Aklima and

thereafter he led conjugal life with her for some days at the house of the

informant. Accordingly it appears that the accused Mojibor is very well been

covered  by  the  term  ‘husband’  for  the  purpose  of  Section  498-A  IPC.

Accordingly he can be convicted under Section 498-A IPC if the ingredients

of Sections are proved against him beyond reasonable doubt.

13. But from the evidences adduced by the prosecution side it can be seen

that  the prosecution has failed to prove that  the accused subjected the

victim to cruelty of any nature. The prosecution has failed to prove beyond

reasonable  doubt  that  the  accused  illegally  demanded  dowry  from  the

informant as alleged in the FIR.

14. In the case Of V.D.Jhingan Vs. State of Uttar Pradesh AIR 1966 SC

1762  the hon’ble Supreme Court has held that it is the cardinal rule of our

criminal jurisprudence that the the burden in the web of proof of an offence

always  lies  upon the  prosecution  to  prove  all  the  facts  constituting  the

ingredients beyond reasonable doubt. If there is any reasonable doubt, the

accused is entitled to the benefit of the reasonable doubt.

15. In the light of above discussion and reasons I am of the opinion that the

prosecution has been able to prove the case against the accused to some

extent but not beyond reasonable doubt  and hence the accused person

deserves to be acquitted of the offence levelled against him under Section

498-A IPC only on the point of benefit of doubt.

ORDER

16. In view of discussions and reasons mentioned above I am of the opinion

that the prosecution has been able to prove the case against the accused

persons  under  Section  498-A  of  IPC  to  some  extent  but  not  beyond

reasonable doubt and hence the accused person deserves to be acquitted

of the offence levelled against him only on the point of benefit of doubt.
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Hence the accused Mojibor Rahman is acquitted from this case and set at

liberty forthwith.

17. The bail  bond of the accused person is extended for a period of six

months as per section 437-A Cr.PC..

18. Given under my hand & seal of this Court and delivered in the open

Court on this 09th day of  March, 2020.

                                                                           Sultana Nasrin
                                                                        Judicial Magistrate First Class,

                                                                      Dhubri.
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Appendix

Prosecution witnesses

PW. 1 Dukhjan Bewa
PW. 2 Sukur Ali 
PW. 3 Fajida Bibi
PW. 4 Aklima Bibi
PW. 5 Rabindra Nath Ray

Defense witnesses

       Nil

Exhibited Documents

       Nil 

                                                                      Sultana Nasrin
                                                                        Judicial Magistrate First Class,

                                                                      Dhubri.


