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In The Court of Judicial Magistrate First Class, Dhubri

G.R. No. 5264 Of 2015
U/S 341/342/323/325/34 Ipc

State of Assam
 -VS-

1) Jahirul Hoque
                             2) Bhola Ali
                             3) Mofida Bibi

                
……  Accused Persons

Present:- Smti. S. Nasrin, Ll.M., A.J.S.
 Judicial Magistrate First Class

Dhubri

For the State:- Mr. D. Choudhury, 
Learned A.P.P.

For the Accused:-      Mr. Sk. Md. Shahjahan, 
Ld. Advocate

Evidence Recorded on :-   07.09.18, 16.11.18, 
20.05.19, 19.10.19

Argument Heard on:-       03.03.2021
Judgment Delivered on:- 15.03.2021

JUDGMENT

1. In this case accused Jahirul Hoque and two others are facing

trial  for  the  case  filed  by  the  informant  Moyna  Bibi  u/s

341/342/323/325/34 IPC. 

2. The brief of the prosecution story as revealed from the F.I.R.

inter-alia is that on 12.11.2015 at about 8.00 P.M. while the

informant and her husband were proceeding towards Jhaskal

to  see  the  Lottery   organized  there,  the  accused persons

Jahirul  and Bhola  restrained her  husband in  front  of  their

house accused Jahirul gaged his mouth, forcefully took him

to their house and tied him with a pole. Thereafter the co-

accused Mofida Bibi brought a dao and accused Jahirul hit

her husband with that dao causing grievous injuries to her

husband.  Hence,  the  informant  filed  the  case  against  the

accused persons.

3. On receipt of the ejahar the Officer-in-Charge of Agomani P.S

registered the case as Agomani P.S. Case No. 342/15, U/S
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341/342/326/34  IPC  and  endorsed  S.I.  K.  Rabha  to

investigate the case. During the course of investigation the

I.O. visited the place of occurrence, recorded statement of

the  witnesses,  collected  medical  report  and  arrested  the

accused persons. After completion of investigation the I.O.

submitted  charge  sheet  against  the  accused  U/S

341/342/325/34 IPC and forwarded the case to the court for

trial. 

4. On  receipt  of  summons  the  accused  persons  appeared

before  the  court.  Copies  of  relevant  documents  were

furnished to the accused persons under section 207 of Cr.P.C.

My learned predecessor after hearing the learned counsel for

both the sides and on finding sufficient materials to presume

that  the  accused  persons  have  committed  offences

punishable  under  section  341/342/323/325/34  IPC,  framed

the charges under the said sections, which were read over

and explained to the accused persons to which they pleaded

not guilty and claimed to be tried.

5. In support of the case prosecution examined six witnesses.

After  closure  of  prosecution  evidence  statement  of  the

accused persons under section 313 of Cr.P.C. were recorded

which were of total denial. Defence side declined to adduce

any  evidence.  Heard  the  argument  put  forwarded  by  the

learned counsel for both the sides as well as gone through

the evidence available on record.

6.     Points for determination.

i) Whether the accused persons on 12.11.2015 at about 8.00

P.M. at Jhaskal areaunder Agomani P.S. wrongfully restrained

the husband of informant named Hamed Ali in furtherance

of their common intention and thereby committed  the

offence punishable u/s 341/34 IPC?

ii) Whether the accused persons on the same date time and

place wrongfully confined the husband of informant in
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their house in furtherance of their common intention and

thereby committed the offence punishable u/s 342/34 IPC?

iii) Whether the accused persons on the same date, time and

place, voluntarily caused hurt to informant's husband  in

furtherance  of  their  common  intention  and  thereby  

committed an offence punishable u/s 323/34 of IPC?

iv) Whether the accused persons on the same date, time and

place,  voluntarily  caused  grievous  hurt  to  informant's  

husband in furtherance of their common intention and  

thereby  committed  an  offence  punishable  u/s  325/34  

of IPC?

Discussion, Decision and Reasons thereof:-

7. I have gone through the evidence on record and heard the

learned  counsel  of  both  sides.  Now  let  me  discuss  and

decide the points formulated above.

                                EVIDENCES

8. In this case informant Moyna Bibi  was examined as PW.1,

Hamid Ali as PW.2, Dr. Rabindra Sarma as PW.3, Kader Ali as

PW.4, Jonab Ali as PW.5 and I.O. Kabindra Rabha as PW.6

9. PW.1 Moyna Bibi deposed that she is the informant of this

case. She said that the accused persons are known to her.

She put her thumb impression in the ejahar. She said that

the incident took place 2½  years ago one day at about 8.30

P.M at  Jhaskal  village.  She deposed that  at  that  time she

along with  her  husband was  going  to  Kalipuja to  see  the

result  of  lottery  and  when  they  reached  near  a  bamboo

grove of accused, the accused Bhola Ali caught her husband

from  his  back  side  under  some  previous  grudge  of  land

dispute and accused Jahirul hold the mouth of her husband

with  a   “Gamocha”.  She  said  that  the  accused  Jahirul

stabbed at  the hand and legs of  her husband with a dao

which was brought by accused Mafida. She further said that

the accused Jahirul hit the head of her  husband with the

handle of dao. She deposed at that time one person named

Bodon  went  to  the  place  of  occurrence  and  asked  the
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accused persons to leave the her husband but  the accused

persons forcefully dragged her husband to their house and

tied her husband with a pole. She said that thereafter she

went to the house of one of priest to inform the incident and

subsequently she went to the police station with her nephew

Golap Ali. Later on she rescued her husband with the help of

police. She said that thereafter her husband was shifted to

Agomani hospital from where her husband shifted to Dhubri

Civil Hospital where her husband took treatment for about

13 days. She said that she lodged the ejahar on the date of

incident. 

10.During  cross  examination  she  deposed  that  her  house

situated at village Jhaskal part 3 and the house of accused

persons are situated at Jhaskal Part 2 and their house is 5-7

miles away from each other. She said that she accompanied

her husband  at  the time of incident. She said that  around

150/200 people  gathered when her  husband was  tied up.

She said that there are 2 to 3 numbers of false rape case

lodged   against  her  husband  and  her  husband  was

apprehended in those rape cases and languished in judicial

custody.  She said that she does not know whether accused

Mofida lodged any case against her husband.  She said that

she does not know the numbers of houses situated near the

house of accused Jahirul. She denied all the suggestions put

to her by the defence side. 

11.PW.2/victim Hamid Ali deposed that the informant is his wife.

The accused persons are known to him. He said that about 2

to 3 years back one day at about 8.30 P.M. the incident took

place at Jhaskal village and on the date of incident there was

Kalipuja in their village. He said that at the time of incident

he  along  with  his  wife  were  going  to  Kalipuja  to  see  the

result  of  lottery and over the road near bamboo grove of

accused, the accused named Bhola Ali  caught hold him from

his back side under some previous grudge of land dispute.

He said that the accused Jahirul caught hold his mouth with

a gamocha.  Thereafter  accused Bhola dragged him to his
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house and fastened him with a plastic rope with a pole of his

house. Hearing hue and cry one Bodan went there and asked

the accused persons to leave him. He said that the accused

Mofida brought one dao and gave it to accused Jahirul and

Jahirul stabbed his hand and legs with the said dao. He said

that accused Bhola hit his head with a  rod. He said that he

sustained injuries on his head,  hand  and leg. He said that

at that  time his wife went to the house of one priest name

named Ganesh Sadhu to inform him about the incident and

thereafter  she went to the police  station with his nephew

Golap Ali. He said that later on with the help of police they

rescued him from the house of accused persons. He said at

first he was taken to Agomani Hospital.  and thereafter he

was shifted to Dhubri Civil Hospital and there he undertook

treatment for about 13 days. He said that his wife lodged the

ejahar on the date of incident. 

12.During  cross-examination  PW.2  deposed  that   police

recorded  his  statement  in  the  hospital.  He  said  that  his

house is situated ½ furlong away from the house of accused

persons.  He said  that  wife  of  Mokbul  lodged a  false  case

against him. He denied all the suggestions put to him by the

defence side. 

13.P.W.3  Dr.  Robin  Sarma (M.O)  deposed that  on  13.11.2015

while he was posted at Civil  Hospital Dhubri as SDMO, on

that day he examined one Hamid Ali  on police requisition

from Agomani P.S., vide G.D. Entry No. 305 dated 22.11.2015

and found the injuries as follows:

i)  Fracture 1st Meta Carpel Bone in the left hand, X-ray 

done shows the fracture,

ii) lacerated injury in the scalp 2'' x ½'' x ½'',

iii) lacerated injury in the both legs 3'' x 1'' x ½'' 

14.In his opinion he said that the age of injury was fresh less

than 24 hours. He said that the injury No. 1 was grievous

and injury Nos.2 and 3  were simple. He said that all  the
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injuries were caused by blunt object. He said that the report

was prepared on the basis of hospital record on 06.12.2015.

He has exhibited the report as Exhibit.1 and Exhibit-1(1) as

his signature. 

15.During  cross  examination  he  said  that  the  patient  was

examined  on  13.11.2015  and  report  was  prepared  on

06.12.2015. He said that he had not seen the relevant X-ray

plate. He said that at the time of examination of patient he

prepared a note but the same was not forwarded along with

the  report.  He  said  that   other  than  hospital  registration

number no any serial number is reflected in Ext.1. He denied

the defence's suggestion that  he prepared the report on the

basis of memory as revealed from the date of examination

and the date of report. 

16.PW.4 Kader Ali deposed that the informant and the accused

persons are known to him. He said that the incident occurred

about three years ago at about 8.00 P.M. He said that at that

time he was going to Kalipuja mela  at Jhaskal and hearing

commotion he rushed to place of occurrence. He said that he

noticed injuries on hands, legs and head of victim Hamid. He

said that he gathered information that the accused persons

Jahirul  and  Bhola  assaulted  him.  He  said  that  thereafter

police arrived at the place of occurrence and took away the

injured and the accused persons. He said that the injured

was  medically  treated  at  Dhubri  Civil  Hospital  and  police

recorded his statement during investigation. 

17.During cross examination he said that injured Hamid Ali is

his maternal uncle. He said that the distance of the house of

Hamid is less than one mile from his house. He said that he

did not state before the police that he was going to Kali puja

mela at Jhaskal when he heard there was some commotion.

He  said  that  he  did  not  state  before  the  police  that  he

noticed Hamid Ali having injuries on his hands, legs and on

his head. He said that he did not state before the police that

he attended victim at Dhubri Civil Hospital. He denied all the
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suggestions put to him by the defence side. 

18.P.W.5 Jonab Ali deposed that the informant and the accused

persons are known to him. He said that the incident occurred

3 ½ years ago at about 8.00 P.M. near Jhaskal Sub Centre at

the house of accused Jahirul Hoque. He deposed that when

he was at Mela when he heard commotion and thereafter he

proceeded  to  the  place  of  occurrence  and  found  huge

gathering of people. He said that he noticed Hamid Ali lying

in an injured condition and he was tied with a  bamboo pole

with plastic rope. He said that at that time wife of Hamid Ali

informed police over telephone. After that police came and

took away Hamid, Jahirul to the police station. He said that

Hamid was first taken to Agomani CHC and thereafter shifted

to Dhubri Civil Hospital. He said that he accompanied Hamid.

He said that Hamid sustained injuries on legs, hand and right

side of his body. He deposed that Hamid was smeared with

blood. He said that the police recorded his statement. 

19.During cross examination he said that Hasen, Khoimuddin,

Kashem,  Samar  Ali  and  many  others  reside  within  the

vicinity of the house of accused Jahirul.  He stated that he

does not know if the wife of Jahirul filed a case alleging rape

against Hamid. He denied all the suggestions put to him by

the defence side.

20.PW.6  Kabindra  Rabha  deposed  that  on  12.11.15  he  was

posted at Agomani P.S. as 2nd officer. He said that on that

day informant Moyna Bibi lodged an ejahar before the O.C.

concerned.  Accordingly,  the O.C.  concerned registered the

case as Amomani P.S. Case No. 352/15, U/S 341/342/326/34

IPC and endorsed him to investigate the case. He said that

thereafter he visited the place of occurrence, drew sketch

map,   sent  the  victim  Hamid  Ali  for  medical  treatment,

collected  the  medical  report,  recorded  statement  of  the

witnesses U/S 161 Cr.PC and arrested the accused persons.

He said that finding sufficient materials against the accused

persons  he  submitted  charge  sheet  against  the  accused



8

persons U/S 341/342/325/34 IPC. He has exhibited the Ext.2

as the FIR and Ext.2(1)  as the signature of the O.C. Gajnabi

Ahmed.  He deposed that he could identify the signature of

the then O.C. Gajnabi Ahmed. He has exhibited Ext.3 as the

charge sheet  and Ext.3(1) as his signature and Ext.4 as the

Sketch map and Ext. 4(1) as his signature

21.During  cross  examination  he  deposed  that  at  first  he

forwarded  Hamid  Ali  to  Agomani  CHC  and  then  he  was

shifted  to  Dhubri  Civil  Hospital.  He  said  that  he  did  not

collect any report from Agomani CHC. He said that he did not

record the statement of Hasan Ali, Kofsar Ali and Abdar Ali.

He said that on 12.11.2015 he recorded the statement of

Hamid Ali  at  Agomani  CHC. He said  that  he recorded the

statement  of  informant  Moyna  Bibi.  He  said  that  the

informant did  not  state  before  him that  she accompanied

with  her  husband  on  the  date  of  occurrence  and  police

arrived the place of occurrence when her husband was tied

and 150 to 200 people were present there. He stated the

informant did not state before him that there was a dispute

between her  husband and the accused persons  regarding

land. He said that the informant did not state before him that

one person named Badan went to the place of occurrence

and asked the accused persons to release her husband.  He

said that  the informant did not state before him that she

informed  the  incident  to  one  priest  and  she  went  to  the

police station along with her nephew Gopal.  He said that the

informant did not state before him that the accused Jahirul

had assaulted her husband in his hand and legs with dao. He

said that PW.2 Hamid Ali did not state before him that they

had land dispute. He said that PW.2 Hamid Ali did not state

before him that the accused  persons gagged his mouth with

Gamocha and that the accused Bhola forcefully tied him with

plastic rope with a pillar. He said that PW.2 Hamid Ali did not

state before him that Baten  went to the place of occurrence.

He said that PW.2 Hamid Ali did not state before him that

accused Mofida brought a dao and by the said dao accused
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Jahirul hit him in his hands, legs and head. He said that PW. 2

did not state before him that accused Bhola hit on his head

with rod. He said that PW4 Kader Ali did not state before him

that he went to attend Kali Puja and did not state before him

that  he  saw  injury  marks  on  the   body  of  Hamid  Ali  or

beating Hamid by accused Jahirul and Bhola or that he took

the victim to the hospitals. He said that the accused Mofida

Bibi  lodged a case against  Hamid Ali  U/s  376 IPC and he

himself  investigated  the  case.  He  denied  the  suggestions

that Hamid Ali went to the house of accused Mofida Bibi with

an intention to commit rape on her and on hearing hue and

cry  the  villagers  came  there  and  held  Hamid  Ali  and

thereafter  the  police  came  and  took  him  to  the  police

station. 

                     APPRECIATION OF EVIDENCES

22. Learned APP appearing on behalf of the State while

advancing  his  argument  has  submitted  that  the

prosecution has proved the case beyond all reasonable

doubts by adducing cogent evidence and therefore the

accused persons should be punished for the offences

charged  against  them  under  Section  341/342/323/

325/34 IPC.

23. Per  contra,  the  learned  defense  counsel  for  the

accused persons however vehemently argued that the

evidences put forwarded by the prosecution are full of

contradictions creating doubts on investigation of  the

case and on the injury sustained by the victim and such

contradictions  renders  prosecutions  story  doubtful.

Therefore  the  accused  persons  are  entitled  for

acquittal.  Perused the written argument submitted by

the defense and also perused the judgments submitted

by the defense in support of their pleas. 

24. For  the  sake  of  convenience  all  the  points  are
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clubbed together.

25. P.W.1  has  come  forward  in  the  capacity  of  eye

witness and deposed corroborating her FIR that on the

date of  incident  while her husband was going to the

Kalipuja organized at their village along with her then

over the road near bamboo grove the accused Bhola Ali

caught her husband from back side, accused Jahirul tied

his  mouth with  a  “Gamocha” and stabbed his  hands

and  legs  with  a  “Dao”  which  was  brought  by  the

accused Mafida. She further stated that accused Jahirul

further hit the head of her husband with the handle of

“Dao”.  She  further  stated  that  the  accused  persons

forcefully dragged her husband to their house and tied

him  with  a  pole.  She  added  that  she  rescued  her

husband with the help of police and that her husband

took  medical  treatment  for  about  13  days  at  Dhubri

Civil Hospital. 

26. During  her  cross-examination  P.W.1  admitted  that

there  are  2-3  numbers  of  false  rape  cases  lodged

against  her  husband  and  that  her  husband  was

apprehended in those cases and languished in judicial

custody.

27. It appears that except the fact of ‘false’ rape cases

filed  against  the  her  husband the  defense  could  not

extract anything from P.W.1 which can show that the

accused persons did not  restrain her husband on his

way, that  they did not  assault  her husband and that

they  did  not  confine  her  husband  at  their  house  by

tying him with a pole.    

28. Defense has taken the plea that it is confirmed by

the P.W.6 that P.W.1 did not state before him that she

witnessed the  incident,  although she deposed during

her evidence that she accompanied the victim on that
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night, as such her statement should be discarded being

an improved statement. Case record reveals that she

stated  in  her  FIR  itself  that  on  that  night  she

accompanied the victim. Hence it can’t be said that she

improved her statement.

29. It  is  pertinent  to  mention  here  that  in  any  injury

related case the victim is  the best person to adduce

evidence as he has firsthand knowledge of the incident

and he is the least likely to exculpate the real offender

and incriminate an innocent one. The testimony of the

injured  victim  carries  great  evidentiary  value.  His

evidence is direct and does not come via media. In the

instant  case  Hamid Ali,  is  the  victim.  He came in  to

depose as P.W.2. He corroborated the statement of the

informant  and  deposed  that  on  the  fateful  night  at

about 8.30 P.M.  while he was going to Kalipuja Mela

organized at their village along with the informant to

see  the  result  of  lottery  then  over  the  road  near

bamboo grove of  accused, out  of  previous grudge of

land dispute the accused Bhola hold him from his back

side, accused Jahirul tied his mouth with a “Gamocha”

and  accused  Bhola  forcefully  dragged  him  to  their

house and fastened him with a plastic rope with a pole

of  his  house.  He  further  stated  that  accused  Mofida

brought one “Dao” and gave it to accused jahirul, who

stabbed his  hand and legs with that “Dao”.   He also

stated that accused Bhola hit on his head with a rod.

Thereafter, his wife went to the P.S. and rescued him

with the help of police and subsequently he undertook

medical  treatment  for  about  13  days  at  Dhubri  Civil

Hospital. 

30. Now, on consideration of the evidence of P.W.2 (the

victim), it is seen that he has categorically stated that
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the accused persons assaulted him with a dao and an

iron rod causing injuries  to  his  head,  legs  and hand.

P.W.2 was strenuously cross-examined by the defense

but  it  failed to discredit  him.  There is  nothing in  the

cross-examination of P.W.2 that would make me doubt

his version regarding the fact that he was wrongfully

restrained  by  the  accused  persons  on  his  way,  was

confined by them and was assaulted by the accused

persons  in  furtherance  of  their  common  intention,

whereby  he sustained  injuries  on  his  head,  legs  and

hand.

31. Defense has failed to erode the credibility of P.W.1

and P.W.2. Defense has also failed to substantiate the

plea  that  the  victim was  assaulted  by  the  ‘public  at

large’ when he attempted to commit rape of accused

Mafida. Further from the evidences of P.W.1 and P.W.2 it

is established that the P.W.1 accompanied the victim on

the fateful night. When there is direct evidence against

the accused persons as is the case here, such evidence

is actionable.

32. It is true that direct incriminating evidence against

the accused has emanated only from P.W.1 and P.W.2.

However,  P.W.4  has  categorically  stated  that  on  the

date of incident while he was going to Kali Puja Mela he

heard about some commotion and then he proceeded

to the place of  occurrence and on reaching there he

noticed Hamid Ali on injured condition having injuries

on his legs, hands and on his head. Defense had put

some suggestions  to  him and although the P.W.6/I.O.

affirmed  that  the  facts  mentioned  by  P.W.4  in  his

examination  in  chief  were  not  stated  before  him,  it

appears  from case record that  the I.O.  has  not  even

recorded his statement although his name is listed as a
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witness in the charge-sheet.

33. At this juncture it is pertinent to mention here that in

the  case  of  State of  Karnataka vs.  V.K.  Yarappa

Reddy, AIR 2000 SC 185  the Ho’ble Supreme Court

has  held  that  the  defect  and  irregularities  in  the

investigation cannot be granted for acquittal.

34. Again,  in  the  case  of  Alamgir  vs.  State  (Nct,

Delhi)   Crl.  Appeal  No.  202  of  2001 the  Hon’ble

Supreme Court  held  that  in  the event  there  is  some

omission on the part of the police official that can’t be

taken  recourse  to  as  amounting  to  rejection  of

otherwise creditworthy and acceptable evidence.

35. Thus the evidence of P.W.4 ought to be treated as

creditworthy and acceptable.

36. P.W.5  deposed  that  on  the  date  of  incident  he

attended mela  when he  heard  about  the  commotion

and thereafter he proceeded to the place of occurrence

and noticed Hamid Ali lying in an injured condition and

saw that  he was tied with a  bamboo pole  by plastic

rope. He further stated that Hamid sustained injuries on

his  leg,  hand and right  side of  his  body and he was

smeared with blood. During cross-examination although

the defense put some suggestions to him the same are

not affirmed by P.W.6/I.O.  Both P.W.4 and P.W.5 further

corroborated  P.W.1  and  P.W.2  regarding  the  place  of

occurrence and time of incident. The evidence of P.W.4

and  P.W.5  on  the  condition  in  which  they  found  the

victim is relevant and reinforces the claim of P.W.1 and

P.W.2 that the accused persons confined the victim at

their house and assaulted the victim causing injuries on

his head, leg and hands.

37. Defense  side  has  taken  the  plea  that  all  the

witnesses  except  the  I.O.  and  M.O.  are  interested
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witnesses  and  hence  the  accused  persons  can’t  be

convicted on the basis of their testimonies. On careful

perusal it appears that although P.W.1, P.W.2 and P.W.4

are  related  to  each  other,  P.W.5  is  an  independent

witness. However one must understand that ‘related’ is

not equivalent to ‘interested’. A witness may be called

‘interested’ only when he or she derives some benefit

from the result of litigation; in a decree in a civil case,

or in seeing an accused person punished. In the instant

case  all  the  witnesses  were  present  at  the  place  of

occurrence and discarding their evidence only on the

ground that that they are related to one another would

be a major travesty of justice. 

38.The defense submitted during argument that P.W.4 admitted

in his cross examination that the wife of Jahirul filed a case

alleging rape against Hamid on the same night. The defense

further  stated  that  P.W.6  too  admitted  during  cross-

examination that accused Mafida filed a case against victim

Hamid Ali under Section 376/511 which was investigated by

him. To this point the learned APP submitted that mere filing

of a case doesn’t itself prove that the alleged fact happened

and the defense failed to extract from P.W.6 that he found

materials against Hamid Ali during investigation of that case.

Learned APP further stated that if the allegation of rape was

true the defense had the opportunity to prove that fact by

adducing their witnesses. Hence the learned APP submitted

that after assaulting the victim the accused persons to save

themselves filed a ‘false’ case against the victim. Here even

if for while the fact alleged by the defense is taken to be true

it doesn’t mean that the accused persons therefore had the

right to assault the victim in such a planning manner. The

defense though took the plea that the victim was beaten by

the  public,  the  same  appears  to  be  not  right  as  the

prosecution witnesses corroborating each other categorically

stated about the assault by specifically taking the names of
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the accused persons.         

39.The case of prosecution is further fortified by the evidence of

the Medical Officer Dr. Rabindra Sarma who was examined

as P.W.3. He has proved his medico-legal report as Ext.3. He

has stated that during examination of victim Hamid Ali  he

found 1. Fracture 1st Meta Carpal Bone in the left hand, X-Ray

done showed the fracture. 2. Lacerated injury in the scalp;

2’’  x  ½’’  x  ½’’.  3.  Lacerated injury  in  the both leg;  3’’  x

1’’x1/2’’ each. Age of injury was fresh less than 24 hours.

Injury No. 1 is grievous, Injury No. 2 and 3 are simple. The

injuries were caused by blunt object. Here the defense has

taken  the  plea  that  the  P.W.3  has  contradicted  the

statements of P.W.1 and P.W.2 as they stated that the injury

was caused by a dao which is a sharp object. Here on careful

perusal it appears that the P.W.1, the eye witness stated that

the victim was assaulted with  the handle  of  a  dao which

itself is a blunt object. Further the victim stated that he was

assaulted with a dao and an 'iron rod' which is also a blunt

object. Thus it cannot be said that P.W.3 has contradicted the

statements of the P.W.s.

40.Further the defense has stated during argument that the GD

Entry No 305 vide which the victim was taken for medical

examination doesn’t tally with the GD entry no of the case

which is 320. He further stated that date mentioned in the

injury report is 22-11-15 whereas the date of FIR GD Entry

No.  320  is  12-11-2020.  He  further  stated  that  the

prosecution has not exhibited GD entry No 305. To this effect

learned  App  stated  that  the  M.O.  committed  only  an

inadvertent mistake while mentioning the date in the report

and regarding the different G.D.  Entry Numbers he stated

that when the injured is sent for medical examinations the

investigating officers often prepare a GD Entry No for taking

the injured for medical examinations, he added that it can’t

be a sole ground of acquittal of the accused persons where

all the witnesses have corroborated each other regarding the

fact in issue and relevant facts. 
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41.The  defense  further  raised  the  point  that  although  the

patient  was  examined  on  13-11-2015  the  report  was

prepared on 6-12-2015 and thus it is clear that the report

was prepared on the basis of  memory.  It  is further stated

that  there  is  no  registration  No.  or  serial  number  in  the

medical report and hence the report should be discarded. On

careful perusal it appears that although no serial number is

mentioned in the report, it was prepared vide registration No

2524/2015.  It  is  pertinent  to  mention  here  that  ocular

witness overrides the expert witness. In the instant case all

the  witnesses  has  corroborated  each  other  regarding  the

injuries sustained by the victim. They also corroborated each

other regarding the body parts on which the victim sustained

injuries. Further the M.O. too corroborated them by deposing

that the victim sustained injuries on his left hand, scalp and

legs. Thus I am of the opinion that mere technical defects

cannot  discredit  the  credit  worthiness  of  the  prosecution

evidence.

42.Defense has taken the plea that  although both P.W.1 and

P.W.2 mentioned the names of  Badan,  Ganesh Sadhu and

Golap Ali during evidence, said persons were not listed by

the I.O. as witnesses and hence the same creates a doubt in

the prosecution’s case. It is true that above named persons

were though name by the witnesses they were not examined

by the I.O. 

43.It  is pertinent to mention here that as per section 134 of

Indian Evidence Act no particular numbers of witnesses shall

in any case be required for the proof of any fact. Thus when

there are sufficient evidences available against the accused

persons  it  can’t  affect  the  prosecution’s  case  merely

because some other persons were not examined named by

the witnesses. 

44.In my opinion the testimony of the P.W.S cannot be discarded

in  toto  and  it  is  well  settled  principle  of  law  that  the

conviction can be based on the sole testimony of the victim

provided that it must inspire implicit confidence. In the case
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of  Mahindra  Singh  Vs.  State  of  Maddhya  Pradesh,

(2007) 3 SCC (CRI) 583 the Hon’ble Supreme Court has held

that it is now well settled principle of law that conviction can

be based on the basis of the testimony of a sole eye witness.

45.The evidence of the P.W.s as discussed earlier has thus left

no room for doubt that the accused persons injured P.W.2

with the handle of a dao and with an iron rod on the fateful

night. But the learned defense counsel has assailed the case

of the prosecution on the ground that the said iron rod and

blood stained cloth of the victim were not seized by the I.O.

during the course of investigation. It seems to be a fair point.

After all, if the weapon had been seized, there would have

been no blunt  edges to the prosecution case.  That  would

have been ideal but such ideal situations do not exist in all

cases.  Some  lacuna,  some  omissions,  some  defects  will

always exist in any case. What the court has to see if the

lacuna,  omission  or  defect  was  deliberate  and whether  it

affects the very foundation of the case.

46.Herein the P.W.2 categorically stated that he was attacked

with a dao and an iron rod. I have already pointed out that

his evidence to this effect has been found to be cogent and

reliable and the same has been able to survive the onslaught

of  the defence.  Hence,  I  see  no reason  to  disbelieve this

claim.

47.Let me now returned to the evidence and its probative value.

The totality of the evidence on record as discussed earlier

has painted clear picture of what transpired on the fateful

night. The evidence of P.W.3 proves the presence of injuries

upon the person of P.W.2. P.W.1 being an eye witness and

P.W.2 being a victim has explained as to how the injuries

were caused to the victim. P.W.4 and P.W.5 completed the

jigsaw by proving the conditions in which they found P.W.2.

The prosecution’s evidence makes it clear that it were the

accused persons who restrained the victim while he along

with P.W.1 were proceeding to the Kali Puja Mela organized

at their village, thereafter the accused persons confined the
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victim by tying him to the pole of their house and assaulted

him with a rod and dao brought by the accused Mofida in

furtherance of the common intention of all. No other opinion

is possible in the facts and circumstances of the case.       

48.The defense has taken the plea that in order to prove an

offense  Under  Section  325 of  IPC  it  is  mandatory  for  the

prosecution to adduce the X-Ray Report and FSL Report, But

in  the  instant  case  no  X-Ray  report  is  there  in  the  Case

Record. The M.O. stated that the X-Ray done showed fracture

which is only injury of grievous nature and all other injuries

were simple  in  nature.  Thus  it  is  seen that  the nature of

injury as classified by the P.W.3 is based on the X-Ray Report.

But as the said X-Ray report is not submitted along with the

injury report it would be too speculative to come to a definite

finding  that  the  victim  had  in  fact  sustained  a  fracture.

Further although the P.W.1 and P.W.2 both stated that the

victim had undergone medical treatment for 13 days, none

stated clearly that the victim sustained a fracture. Hence I

believe that the defense is entitled to the benefit of doubt in

this regard. 

49.And if  it  can’t  be held  with  certainty  that  the victim had

sustained fractures in his bones, then the nature of injury

would not fall under the grievous hurt as defined in Section

320, IPC

50.Having said that I  hasten to add that the doubt is only in

connection with the nature of injury   (whether the victim

sustained grievous hurt or not).The defense is entitled to the

benefit of doubt only to this limited extent. The fact that the

victim sustained an injury has not been negated. Presence of

bodily pain itself  is sufficient to prove hurt as per Section

319,  IPC.  And  the  discussion  made  above  is  sufficient  to

prove that indeed the victim sustained hurt.  Both medical

opinion and the evidence of the victim are congruous on this

point.

51.Situated  thus,  it  will  have  to  be  held  that  the  accused

persons restrained the victim, confined him at their house
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and assaulted him in furtherance of their common intention

and caused hurt to him.

52.Thus it seems that prosecution has managed to prove the

offences  under  Section  341/342/323/34  IPC  beyond

reasonable doubt.

53.Accordingly,  I  hereby  convict  the  accused  persons  Jahirul

Hoque, Bhola Ali and Mofida Bibi for the offence punishable

under  Section  341/342/323/34  IPC.  However  they  are

acquitted  from  the  offence  charged  against  them  under

Section 325 of IPC on the ground of benefit of doubt.

54.I  have  considered  the  applicability  of  the  benefits  of

probations to the convicts. Keeping in view the fact that the

convicts assaulted the victim on his head and other parts of

his body in a pre-planned manner by tying him with a rope

to the pole of their house and also in view of the fact that

the victim had undergone medical treatment for 13 days, I

am not inclined to extend the benefit of either the Probation

of Offenders Act or Section 360 Cr.P.C. to them as it would

send a wrong signal to the helpless victim of this case.

55.The  convicts  have  shown  remorse  for  their  conducts  and

have vowed to mend their ways. One of the convicts is a

woman having children at his house. Moreover the convicts

have been under trial for almost 5 years. They must have

already suffered much. The length of the trial itself has been

no less than a punishment for them. As such I am inclined to

take  a  lenient  view towards  the  convicts.  It  is  also  worth

mentioning  here  that  there  is  no  record  of  any  previous

conviction for any of the convicts. That is surely a mitigating

factor working in their favour. 

56.Accordingly  considering  all  aspects  I  sentence  convicts

Jahirul Hoque, Bhola Ali and Mofida Bibi,

      i) To pay a fine of Rs. 200/- (two hundred rupees) each in 

default to undergo simple imprisonment for 15 days for 

the offense under Section 341/34 IPC.

      ii) To pay a fine of Rs. 500/- (Five hundred rupees) each 

in default  to undergo simple imprisonment for 15  
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days for the offense under Section 342/34 IPC.

      iii) To pay a fine of Rs. 1000/-(One thousand rupees) each in 

default to undergo simple imprisonment for 15 days for 

the offense under Section 323/34 IPC.  

57.Let the fine, if paid, be paid to the victim Hamid Ali.

58.No seizure was made in this case.

59.Let a copy of this case Judgment be given to the convicts

immediately free of cost as per the provisions of Section 363

(1), CrPC. The convicts are informed of their right of appeal

against the judgment and order of conviction and sentence.

60.The judgment is  given in my hand under the seal  of  this

court on this 15th day of March, 2021 

 

 (S. Nasrin)
                  Judicial Magistrate First Class

Dhubri
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                           APPENDIX

PROSECUTION WITNESSES:

P.W.-1  Moyna Bibi (informant)
P.W.-2 Hamid Ali 
P.W.-3 Dr. Robin Sharma (M.O.) 
P.W.-4 Kader Ali 
P.W.-5 Jonab Ali
P.W.-6 Kabindra Rabha (I.O.)

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

Ext.1 Medical report 

Ext-1(1) Signature of M.O. Rabin Sarma

Ext.2 FIR

Ext.2(1)  Signature of the O.C. Gajnabi Ahmed.

Ext.3 charge sheet 

Ext.3(1) Signature of I.O. Kabindra Rabha

Ext.4 Sketch map 

Ext4(1) Signature of I.O. Kabindra Rabha

                     (S. Nasrin)
                Judicial Magistrate First Class, 

  Dhubri

                         


